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ANTOINETTE SWAIM BY HER NEXT FRIEND vs. JOHN M. 
STAFFORD. 


In an action for malicious prosecution, those facts and circumstances, and June 1843 
those alone, which were known to the prosecutor at the time he instituted 
the prosecution, are to be considered in determining whether he had proba- 
ble cause. Any other facts, which may be established on the trial to prove 
the innocence of the person accused, are irrelevant to the question of proba- 
ble cause. 


Appeal from the Superior Court of Law of Stokes coun- 
ty, at Spring Term, 1843, his Honor Judge Bartte pre- 
siding. 

This was an action on the case for a malicious prosecu- 
tion, in causing the plaintiff to be arrested on a warrant, 
charging her with feloniously stealing a parcel of belt rib- 
bons—Plea, the general issue. In support of her action the 
plaintiff introduced and proved the warrant, as stated in the 
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IN THE SUPREME COURT 


June 1843 declaration, issued at the instance and on the oath of the de- 


Swaim 


Vv 
Stafford. 


fendant. The magistrate, before whom it was returned, tes- 
tified that a belt ribbon, found in the possession of the plain- 
tiff, was produced before him, and that, after examining the 
witnesses for the prosecution, among whom was the prose- 
cutor, John M. Stafford, the present defendant, he, the ma- 
gistrate, dismissed the warrant, it being proved on the part 
of the present plaintiff, that she had purchased the belt pro- 
duced, or one like it, at a store in Salem a short time before. 

The defence relied upon was, that the defendant had a 
probable cause for the prosecution, and to establish it he in- 
troduced several witnesses. Mr. Hartman testified, that 
the defendant was a merchant, and that the witness, on a 
Friday about the last of April or first of May, 1840, went to 
his store and saw the plaintiff, two of her sisters, two or three 
other grown ladies and two or three school girls in the room; 
that several parcels of goods were on the counter, near which 
the grown ladies were standing, the children being a little in 
the rear—that he saw the plaintiff, with one elbow leaning 
on the counter, turning over, as ifshe were examining, a 
bunch of belt ribbons, which she had in her hands—that he 
looked at the plaintiff and saw her look towards him—that 
he did not turn his attention towards her afterwards—that 
hedid not see any thing suspicious about her—tnat in about 
fifteen minutes she and her sisters left the store—that he did 
not see any other person handling the ribbons—that, after 
the company had goue, the defendant commenced putting 
his goods on the shelf, when he seemed to miss something, 
and took the goods down, to examine whether the articles, 
alleged to have been lost, were among them—that the wit- 
ness then told him he had seen the plaintiff have the rib- 
bons in her hands—that the plaintiff lived with her fa- 
ther, about two miles or two miles and an half from the 
store—that on the following Sunday he saw her at a preach- 
ing about four miles off, wearing a belt which he thought 
like the ribbons she was looking at in the store—that he 
might, but did not recollect that he did, tell the defendant or 
any other person that the ribbons were the same—and that 
the ribbon, produced before the magistrate and now on this 
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trial, was, he thought, like some of those he saw the plain- June aie 
tiff have in the store. Miss Martha Harris testified that swaim 
she had frequently been in the defendant's store, up to with- .) 5.3. 
ina few months of the time when the warrant was taken 

out, aad had seen ribbons there exactly like the one the plain- 

tiff produced on the triale—that she had seen the plaintiff 

wear ribbons, but never saw her wearing one, like that pro- 

duced, either before or since the trial. W. Z. Swaimstated 

that he acted as clerk for the defendant during April court, 

1840, and he saw there, during that time, ribbons like the 

one produced. Jackson Stafford, a brother of the detend- 

ant, testified. that he had owned the store and sold it to the 
defendant about twelve months before; that, among the 

goods, were belt ribbons like that shewn on the trial, and 

that he never saw any of the same kind in other stores. 

The plaintiff then called Mr. Lineback, who stated that 
he had been acting as a clerk in a store for about five or six 
years—that, at the time when the warrant was taken out, he 
was clerk in a store in Salem, and, some four or five weeks be- 
fore that time, had sold to the plaintiff, who came there in 
company with her mother, a belt ribbon of the same kind, 
quality and color with the one produced—that such ribbons 
were common, and there were three or four dozen in the 
store which he kept. It was also in proof that there were, 
besides the stores in Salem, two or three others within a few 
miles of the defendant’s store. Jacob Shultz testified that 
he had known the plaintiff ever since she was quite young, 
and had never known any imputation against her character 
before, and that she was sixteen or seventeen years old when 
the warrant was issued. A correspondence, just before issu- 
ing the warrant, between the plaintiff’s father and the de- 
fendant was also introduced, which shewed nothing, but the 
extreme indignation of the father at the accusation of the 
theft against his daughter, and the resolution of the defend- 
ant to prosecute the plaintiffs unless the articles alleged to be 
stolen were returned. 

The court charged the jury, that probable cause was the 
existence of such facts and circumstances, as would excite 
in a reasonable mind a suspicion of the party’s guilt, and 
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June 1843 would prompt a reasonable man, havinga due regard to the 
Suauim Frights of others, as well as his own, to commence a prosecu- 
v  tion—that the question of probable cause was a compound 
Stafford. one of law and fact, that is, the jury were to say, whether 
the facts were true, and the court was to pronounce on these 
facts, taking them to be true, wJiether they constituted a 
probable cause or not—and that, if the jury believed all the 
facts testified in this case, there was not a probable cause for 
the prosecution. ‘The counsel for the defendant then prayed 
the court to instruct the jury in the very words of Judge 
Washington, adopted by the Supreme Court of this State in 
the case of Cabiness v Marlin, 3 Dev. 454, “ that probable 
cause is the existence of such facts and circumstances, as 
are sufficiently strong to excite, in a reasonable mind, sus- 
picion, that the person, charged with having been guilty, 
was guilty—that it is a case of apparent-guilt, as contradis- 
tinguished from real guilt,” and that, in this case, if the jury 
thought the facts were such as to excite suspicion in a rea- 
sonable mind, that, in point of law, amounted to probable 
cause. But the court declined giving the instruction, as it 
had already declared, that the facts, if true, did not amount 
to probable cause. 

The jury returned a verdict for the plaintiff, and the de- 
fendant, after an ineffectual motion for a new trial, appealed 

to the Supreme Court. 


J. T. Morehead for the plaintiffs. 


No counsel for the defendant. 


Daniex, J. This is an action ou the case against the 
defendant, for malicious prosecution in issuing a State’s war- 
rant against the plaintiff for larceny. If there was, at the 
time, probable cause to issue the warrant, in law the plain- 
tiff should not recover. What is probable cause, when the 
facts are admitted or ascertained, is a pure question of law. 
But if the circumstances, alleged to shew a probable cause, 
are disputed, the jury are to decide whether they are true 
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ornot. The Judge told the jury, “that if they believed all June 1843 
the facts testified to in this case, there was not a probable gs. 
cause for the prosecution.” It seems to us, that the Judge 
left the question to the jury, as to the truth of all the facts, 
as they then appeared on the trial of this action. He told 
them that if “ these facts were true,” the defendant had no 
probable cause to issue the warrant. Whereas we think, 
that the question of probable cause rested only on those facts 
and circumstances, which were known to the prosecutor at 
the time he made his affidavit for the warrant. The facts 
and circumstances, which had come to his knowledge at that 
time, are those contained in the statements of the witnesses, 
Hartman, W. L. Swaim and Jackson Stafford, taken in con- 
nection with his own affidavit, as incorporated by the mag- 
istrate in the State’s warrant. All these facts and circum- 
stances, as it seems to us, were sufficiently strong to induce 
the defendant to believe that the plaintiff was guilty, and in 
law amounted to a probable cause for him to issue the war- 
rant. It is true that, on the trial, the plaintiff proved her 
innocence in the opinion of the justice. 
We are of opinion that there must be a new trial. 


Vv 
Stafford. 


Per Curiam. New trial awarded. 





IN THE SUPREME COURT 


JOHN McLAUGHLIN, CHAIRMAN, &c. TO THE USE OF JAMES 
STEPHENSON AND WIFE vs JOHN 8S. NEILL AND OTHERS. 


June 1843 When an action is brought on an official bond, for the benefit of a person in- 
jured, in the name of the State or of the officer of the State to whom the 
bond is made payable, it is regarded as the action of the relator ; and on his 
death is abated, as other actions abate by the death of the plaintiff, unless 
revived in the manner prescribed by law. 

Executors or administrators of a plaintiff must, in general, apply to revive the 
suit within two terms after his death, computing from the day of his death 
and not from the time the suggestion is entered on the record. 


Appeal from the Superior Court of Law of Iredell Coun- 
ty, at Spring Term, 1843, his Honor Judge Dicx presiding. 


This was an action of debt, brought on the administration 
bond of the defendant, John S. Neill, to recover a distribu- 
tive share of the estate of one deceased, 
to which distributive share the relator, James Stephenson, 
was entitled in right of his wife Nancy, the other relator.— 
The plaintiff’s counsel now alleged to the court, that the 
said Nancy was dead, and that administration on her estate 
had been granted to Noble M. Mills, by the County Court 
of Iredell, at February Term, 1843. The plaintiff’s coun- 
sel then moved that the said Noble M. Mills be made a party 
plaintiff to this suit. This motion was opposed by the de- 
fendant’s counsei, who alleged that the said suit had abated, 
because the said Nancy Stephenson died in October, 1841, 
and offered the affidavit of John S. Neill, one of the defend- - 
ants, to establish that fact. The plaintiff’s counsel had not 
heretofore suggested the death of the said Nancy on the re- 
cord, nor did he now offer any evidence to shew at what 
time she died. It was admitted, that the said James Ste- 
phenson and his wife had removed from this State before 
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this suit was brought. The court being of opinion that the June 1843 
said suit had abated, and, having directed an entry to that yy ough. 
effect to be made on the record, the plaintiff, James Stephen- _ lin 
son, prayed for and obtained an appeal to the Supreme y/iy 
Court. 


No counsel for either party. 


Gaston, J. When an action is instituted upon an offi- 
cial bond, in the name of the State or of the officer of the 
State to whom the bond was made payable, by a person al- 
leging himself to have sustained injury by a breach of its 
stipulations, he is required to set forth in the declaration how 
he has sustained such injury, and is entitled after judgment 
to receive to his own use the money therein recovered. Rev. 
Stat. c. 81. Such action is therefore regarded as the action 
of the relator, and by his death it is abated, as other actions 
abate by the death of the plaintiff, unless revived in the 
manner prescribed by law. The general rule in regard to 
the revival of actions, where the plaintiff dies, is, that the 
cause will abate, unless the executors apply to carry it on 
within two terms after his death, computing from the day of 
his death, and not from the suggestion entered by the de- 
fendant. See Tay. 134, and 2 Hay.66. There was nothing 
in this case alleged to take it without the operation of the 
general rule, or to bring it within the limits of any excep- 
tion thereto ; and we therefore hold that the judgment ot the 
court below was correct, 


Per Curiam. Judgment affirmed. 





IN THE SUPREME COURT 


STATE TO THE USE OF UNDERWOOD, MARSH & CO. vs. 
JOAB PARKS AND OTHERS. 


June 1843 A witness, who is introduced for the purpose of discrediting another witness 
in the cause, must profess to know the general reputation of the witness 
sought to be discredited, before he can be heard to speak of his own opinion 
or of the opinions of others, as to the reliance to be placed on the testimony 


of the impeached witness. 
The cases of State v Boswell, 2 Dev. 209; and Downey v Smith, 1 Dev. & 


Bat. 62, cited and approved. 


Appeal from the Superior Court of Law of Randolph 
County, at Spring Term, 1843, his Honor Judge Barrie 
presiding. 

The action was on a Constable’s bond, to which the de- 
fendants pleaded “conditions performed and not broken.”— 
After the plaintiffs had made out a prima facie case, the de- 
fendants, in support of their plea, introduced as a witness, 
one Tidence Lane, who testified, that, some time before the 
action was commenced, he saw the principal defendant pay 
to one of the plaintiffs a sum of money larger than that now 
claimed by the plaintiffs. On the part of the plaintiffs, Jona- 
than Worth was then called to impeach the credibility of 
Lane, and stated, that he, Worth, had resided for many years 
in Ashboro’, while Lane lived about twelve miles from that 
place—that he did not know Lane’s general character in the 
immediate neighborhood where he lived, but that Lane had 
been for many years a public man in the county of Randolph, 
and he had often seen him in Ashboro’ at Court, and on 
other public occasions, and had heard a great deal said about 
his character—that he was not certain that he knew his gen- 
eral character—that he did not know whether a majority of 
those he heard speak of it spoke well or ill of it, but he had 
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heard a great many respectable men speak well of Lane’s June 1843 
character, and a great many, equally respectable, speak ill state 
ot it. The plaintiff’s counsel then asked the witness, whe- pote, 
ther; from his knowledge of Lane’s general character, he 

would believe him on oath. This question was objected to 

by the defendant’s counsel, but permitted by the Court ; 

when the witness said he would not believe him, if his story 

was at all improbable. The jury returned a verdict for the 
plaintiff, and the defendant moved for a new trial, because 

the Court permitted this last question to be asked. The 

Court overruled the motion and gave judgment for the plain- 

tiff, from which the defendants appealed. 


No counsel for the plaintiffs.  _ 
J. T. Morehead for the defendants. 


Gaston, J. It is essential to the uniform administration 
of justice, which is one of the best securities for its faithful 
administration, that the rules of evidence should be steadily 
observed. Among these, the rule, which regulates the ad- 
mission of testimony, offered to impeach the character of a 
witness, is now so well established and so clearly defined, 
that a departure from it must be regarded as a violation of 
law. The witness is not to be discredited, because of the 
opinions which any person or any number of persons may 
have expressed to his disadvantage, unless such opinions 
have created or indicate a general seputation of his want 
of moral principle. The impeaching witness must, there- 
fore, profess to know the general reputation of the witness 
sought to be discredited, before he can be heard to speak of 
his own opinion or of the opinions of others, as to the reli- 
ance to be placed on the testimony of the impeached witness. 
State v Boswell, 2 Dev. 209. Downey v Smith, 1 Dev. & 
Bat. 62. This rule, we think, was not observed in the case 
before us, and the exception taken to the reception of Mr. 
Worth’s testimony was therefore well founded. The judg- 
ment must be reversed and a new trial awarded. 


Per Curiam. New trial awarded. 
37 
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IN THE SUPREME COURT. 


STEPHEN HENSHAW vs. LEVI B. BRANSON. 


June 1943 4 County Court cannot order an execution upon the return of a levy on land 


‘under a justice’s execution, unless it also appears on the return, that there 
were no goods to be levied on, or when it appears on the return that goods 
were levied on, though not sufficient to satisfy the execution, and it does 
not appear how those goods were disposed of, 


Appeal from the Superior Court of Law of Randolph 
County, at Spring Term, 1843, his Honor Judge BatTLe 
presiding. 

The case was this. An execution, tested the 23d of Sep- 
tember, 1841, issued on a judgment obtained by the plaintiff 
against the defendant, before a magistrate, came to the hands 
of the Sheriff of Randolph, who on the same day made re- 
turn thereon, that he had levied on the goods and chattels 
of Branson, one of the defendants, and also on three tracts 
of lands adjoining each other and the lands of other persons 
in the return named, on one of which the said Branson lived. 
On the 26th of April, 1842%the plaintiff made a further in- 
dorsement on the execution, in the nature of a return or as 
an amendment of his former return, “there are goods and 
chattels but not sufficient to be found.” At the August 
Term, 1842, of the County Court of Randolph, the execu- 
tion, thus levied, returned and endorsed, was brought into 
Court, and advertisement was then ordered to be made to 
notify Branson of the levy on his lands. At the ensuing 
Term, November 1842, the plaintiff prayed the Court to or- 
der a venditioni exponas to issue to sell the lands. This 
prayer the Court refused, and the plaintiff appealed to the 
Superior Court, and the order of the County Court being 
there affirmed, the plaintiff appealed to this Court. 
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No counsel for the plaintiff. 


Swaim for the defendant. 


Gaston, J. We are of opinion that the Court properly 
refused the writ prayed for. Without considering several 
other objections, and apparently grave objections, which 
stand in the way of the remedy pursued by the plaintiff, it 
will be sufficient to state, that the provisions of the acts of 
1794 and 1803, as embodied in the Revised Statutes, ch. 62, 
sec. 16, are explicit, that a justice’s execution shall not be 
levied on land, except where there is a want of goods to 
satisfy it, and if any goods be seized, and a levy made on 
land, because ot the insufficiency of these goods to discharge 
the execution, the return of the officer shall set forth “ what 
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Henshaw 
v 
Branson. 


money he has made of the goods,” and what land he has. 


levied upon, The intention of the Legislature is manifest, 
that no proceedings shall be had fora sale of the land, ex- 
cept it be the return of a levy thereon, until the goods seized 
shall have been disposed of. 

The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 








IN THE SUPREME COURT 


ROBERT GRAHAM, ADM'R. vs. JOSEPH HOLT. 


June 1843 A paper writing, purporting to be a bond, signed and sealed by a party, in 
which a blank is left for the sum to be afterwards inserted, which blank is 


afterwards filled up and the paper delivered, not in the presence of the party 
signing nor by any person having authority from him under seal, is not the 


bond of the party so signing and sealing. ” 
He, who attempts to execute or consummate a deed, whether for money or 


other property, as agent for another, must be armed with an authority under 
seal. 

In every good bond there must be an obligor and an obligee, and a sum in 
which the former is bound. 

Before one partner or his representative can sue another partner at law, the 
settlement of the firm must be complete and a balance struck. 

The cases of McKee v Hicks, 2 Dev. 379, and Davenport v Sleight, 2 Dev. & 
Bat. 381, cited and approved. 


Appeal from the Superior Court of Law of Orange Coun- 
ty, at the Special Term in June, 1843, his Honor Judge 
Nasu presiding. 

This was an action of debt, in which the plaintiff declar- 
ed in two counts: First, on a bond for two hundred and 
sixty-five dollars and two cents. Secondly, on a simple con- 
tract for the same amount. The defendant pleaded the gen- 
eral issue to each count. Oo the trial the plaintiff produc- 
ed a bond for the sum stated in the declaration, payable at 
nine months, and dated the 3d February, 1839, and proved 
the defendant’s signature thereto. The defendant called as 
a witness John Holt, between whom and himself releases 
had been passed, so as to make him a competent witness.— 
He stated, that he, the witness, the defendant and the plain- 
tiff’s intestate, Robert M. Graham, had been partners in the 
trade of merchandize at a store in the county of Chatham— 
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that the said intestate, who was the acting partner, having June 1843 
died in January, 1839, the plaintiff, as his administrator, and G sham 
the other two partners met at the store and commenced sell- 
ing off the goods at auction—that it was apprehended that 
the goods would be sacrificed by this mode of selling, and 
the sale was stopped—that the partners then agreed, that the 
defendant should take the whole of the goods at New York 
cost at nine months’ credit from that time, and should pay 
each of the other parties interest on his third part after that 
period—that it was also agreed that the defendant was not 
to pay these amounts, unless, on a settlement of the concern, 
there were profits to a like amount—and that no settlement 
had been made—that an inventory was then taken of the 
goods, and they were delivered to the defendant as his abso- 
lute property—that the amount of the goods so delivered 
was not then added up—that some time afterwards the three 
parties aforesaid met at a muster, when the plaintiff said he 
must have something to return te court, as administrator, for 
his intestate’s part of the concern—that the bond in ques- 
tion was then drawn and signed and sealed by the defend- 
ant, but, the witness not having the inventory present and 
the amount of goods taken by the defendant not being ex- 
actly known, the sum of money to be inserted in the bond 
was left blank, and it was agreed that the witness should 
take the bond in blank, add up and ascertain the amount of 
the inventory, when he went home, and insert one third 
thereof in the bond and hand it to the plaintiff—and that 
the same conversation, which had passed at the store in re- 
gard to payment, was, as the witness believed, then repeat- 
. ed—that he, the witneess, did as directed, and, after inserting 
the proper sum, delivered the bond to the plaintiff. In sup- 
port of the second count, the plaintiff offered to shew, that 
profits had been realized by the concern, but his Honor re- 
jected the evidence. But his Honor being of opinion that 
no recovery could be had upon the evidence offered, the ju- 
ry found a verdict in favor of the defendant, and judgment 
being rendered pursuant thereto, the plaintiff appealed. 
Graham for the pla:ntiff. . 
Norwood for the defendant. 


v 
Holt. 
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June 1843 Danier, J. As to the first count. A bond is the ac- 
Graham knowledgment of a debt under seal, the debt being therein 
particularly specified. In every good bond there must be an 
obligor and an obligee, and a sum in which the former is 
bound. Shep. Touch. 56. Com. Dig. Obligation A. Hur- 
leston, 2. In New York, ex parte Therwin, 8 Cowen 118, 
and some other of the American cases, the nisi prius deci- 
sion before Lord Mansrie.tp of Traxira v Evans, 1 Anst. 
229 in nota has been followed. That case was, where a 
party executed a bond with blank spaces for the name and 
sum, and sent an agent, without a power of attorney under 
seal, to raise money on it, the agent occordingly filled up the 
blanks with the sum and the obligee’s name, and delivered 
the bond to him. On the plea of non est factnm the bond 
was considered well executed. But the case of Trazira v 
Evans, has been by this court twice overruled, as attempt- 
ing to establish a distinction in the mode of executing deeds 
by attorney, where the object was to raise or secure money, 
and when it was to operate as a conveyance—the first, by a 
power of attorney not sealed, the other with a power of at- 
torney under seal. The notion with us has always been, 
what we learned from Co. Lit. 52 (a.) and the Touchstone 
57, that he who executes a deed as agent fur another, be it 
for money or other property, must be armed with an authori- 
ty underseal. .MeKee v Hicks, 2 Dev. 379. Davenport v 
Speight, 2 Dev. & Bat. 381. The insertion of the sum in 
the blank space was intended to consummate the deed ; it 
was done without legal authority, and the instrument is void 
as a bond. ° 
As to the second count. ‘Before one partner or his repre- 
sentative can sue another partner at law, the settlement of 
the firm must be complete and a balance struck. Colyer on 
Part. 152. Fromandv Coupland, 2 Bing. 170. 
We see no error in the opinion of the cou:t on either of 
the counts, and the judgment must be affirmed. 


Vv 
Holt. 


Per Curiam. Judgment affirmed. 
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BRYANT BENNEET, EX’R &c. vs. ELIZABETH SHERROD. 


When a will is found among a deceased person’s papers, immediately after his June 1843 
death, in a mutilated condition, the presuption of law is, that the act of mu- ~~~ 
tilation was done by him in his lifetime, and for the purpose of revocation. 

The same presumption arises, where the repository of the will was equally ac- 
cessible to a stranger and to the deceased in the lifetime of the latter. 

But no such presumption arises, but rather the contrary is to be inferred, when 
the will is not found mutilated until two days after the death of the testat- 
tor—when in the meantime it has been under the control or in the custody 
of one interested to defeat it, and who refused, when it was first demanded, 
to produce it, and did not then allege that the will was mutilated. 


Appeal from the Superior Court of Law of Martin coun- 
ty, at Spring Term, 1843, his Honor Judge Maney presi- 
ding. 

This was an issue to try whether a certain instrument of 
writing, propounded by tne. plaintiff, was the last will and 
testament of John Sherrod, deceased. It was proved that 
the writing had been once executed with all the formalites 
necessary to constitute it a will of real and personal estate, 
and placed in the custody of Bryan Bennett, the present 
plaintiff, and the person nominated therein as executor—that 
some time afterwards the deceased became dissatisfied with 
the will, in respect to the provision made therein for his sis- 
ter, and desired to add to the bequest to her another slave 
and asmall sum of money—that he also desired to make his 
son a co-executor with the plaintiff or to substitute him as 
sole executor—and that, for the purpose of making these al- 
terations, he procured his will from the plaintiff and carried 
it back to his own house, It was further proved that, on the 
day after the decease of the said John Sherrod, application 
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Jnne 1843 was made, in behalf of the plaintiff, to the widow, the pres 


Bennet 


Vv 
Sherrod. 


sent defendant, for the will, to which she replied, that there 
was one there, but it was not her husband’s will nor was it 
her will ; that, at any rate, if it was his, it was not hers, and 
she wonld not stand to it—that she then went into an ad- 
joining chamber and consulted with a female acquaintance, 
whether she would give up the will—and that after a while 
she took the key of the drawer where the paper was and put 
it into her bosom. ‘The papers of the deceased were exam- 
ined, the day after the first application, by the plaintiff and 
one of the subscribing witnesses to the will and others, when 
the instrument in question was found in the drawer with the 
names of the testator and subscribing witnesses cut out. In 
Other respects it was identical with the paper, which had 
been executed as above stated. It was in evidence, that the 
deceased had declared, if he should die without a will, he 
wanted his sister to have the slave he intended to give her 
and one hundred dollars—that he also declared, after the 
making of the will, that he intended to make a will. 

The Judge instructed the jury to inquire, first, whether 
this instrument had ever been executed with the formalities 
necessary to constitute it the will of John Sherrod. Upon 
this point they were informed what were the requisite so- 
Jemnities for making a valid will of real estate, and directed 
to respond in the affirmative or negative, accordingly as they 
were satisfied by the testimony that these requisites had or 
had not been complied with. The paper writing being once 
duly executed and published as a will, the jury were next 
instructed, it would remain good as a will, until it was re- 
voked in some of the modes required by law. ‘To this end 
it was necessary there should be a paper writing in a certain 
form, of which in this case there was no evidence ; or else 
a destruction, obliteration or cancelling of the will by the 
testator; or by some one in his presence, and in pursuance of 
his directions. If the jury, upon a consideration of the evi- 
dence, came to the conclusion, that the cutting out of the 
signatures from this paper was done by the testator Sherrod, 
orby any one in his presence and by his directions, they should 
return a verdict that it was not his will. If, however, they 
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came to an opposite conclusion, then it was immaterial when June 1843 
it was done or by whom; it would be their duty to find it Bennett _ 
the last will and testament of the deceased. The court, in 
conclusion, remarked to the jury, that it could hardly be ne- 
eessary, afier what had been already said, to inform them 
that the conversations of the supposed testatqy as to his sat- 
isfaction of the will—his desire and intention to alter his 
will—and the like, were laid before ther, not as proof 
amounting in themselves to a revocation, but as tending to 
throw light upon the enquiry, whether the mutilation de- 
scribed was done by the deceased or by any one for him and 
in his presence. 

The counsel for the defendant asked the court to instruct 
the jury, if they believed the instrument of writing was 
found in the possession of the deceased in a mutilated staie, 
that there was a presumption of law that the mutilation was 
the act of the deceased, subject to be rebutted by the parties 
propounding the will. The conrt declined giving this in- 
struction. 

There waa a verdict establishing the will, and from the 
judgment thereon the defendant appealed. 


No counsel for the plaintiff. 


Badger for the defendant. 


Dantiet,J. The authorities cited by the counsel for the 
appellant shew, that, where a will has been duly executed 
and left with the testator, if it be mutilated in his lifetime 
while in his possession, or upon his death if it be found a- 
mong his repositories, cancelled or defaced, in such cases, in 
the absence of other proof, the testator is presumed to have 
done the act ; and the law further presumes, that he did it 
animo revocandi. And if the repository of the will was at 
the same time accessible to the testator and another person 
and the mutilation was done in the lifetime of the testator, 
the law would presume it was done by the testator. He 
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June 1843 had a right to do it, and a fraud will not be presumed in the 


Bennett 


Vv 
Sherrod. 


other person. All the rules above stated, we think, may be 
taken for good law, but it seems to us that they are not ap- 
posite to the case now before us. There is no evidence in 
the cause, that the will was found mutilated in the lifetime 
of the testatog, or found mutilated among his papers imme- 
diately on his death. It was on the day after his death that 
application was made to his widow for the will. She, who 
is the party defendant in this issue, acknowledged that the 
will or paper was there, but refused then to deliver it. She 
then locked the drawer, where the paper was, and put the 
key in her bosom. ‘There is no evidence that the will was, 
at that time, mutilated, for her declarations then made do not 
prove that fact, but rather import the contrary. On the se- 
cond day after the testator’s death, and after the widow had 
every opportunity of mutilating the paper, with which she 
was dissatisfied, the will was found by the plaintiff in the 
drawer in its present state. It seems to us, so far from its 
being the duty of the judge to charge the jury, that the Jaw 
presumed this mutilation to have been the act of the testa- 
tor, that it would have been erroneous if he had so charged. 
We are of opinion that the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 
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JAMES SLOAN ts. WILLIAM WILLIFORD. 


A notice to take a deposition on Sunday is not good, and a deposition taken June 1843 

on such notice must be rejected. ae 
In an action for a breach on a warranty that a slave is of “sound mind,” it is 

not necessary for the plaintiff to shew that the slave was an idiot or a luna, 

tic at the time of the warranty. It is sufficient to shew that he had been a 

lunatic, theugh in a lucid interval at the time of the warranty, and his in- 

sanity afterwards returned; or to shew, that he was of so weak an under- 

standing and possessed so dim a reason, as to be unable to comprehend the 

ordinary labors of a slave and perform them with the expertness that is 

common to his class. 


Appeal from the Superior Court of Law of Iredell coun- 
ty, at Spring Term, 1843, his Honor Judge Dicx presiding. 

The action was covenant on the following bill of sale un- 
der seal for a negro slave ; to wit, “ Received of James Sloan 
the sum of nine hundred dollars in full sattisfaction of a ne- 
gro man by the name of George, aged twenty-one or two 
years, which negro I wayrant to be of sound mind and body, 
and I warrant the right and title of the said named negro 
from the claim of myself and all other persons. Given un- 
der my hand and seal, this 11th of May, 1836 ;” which bill 
of sale was signed and sealed by the defendant and duly at- 
tested, proved and registered. ‘The defendant pleaded cov- 
enants performed and no breach. 

The plaintiffs alleged, and offered evidence to prove, that 
the negro slave was unsound both in body and mind. The 
plaintiff offered the evidence of one James Huie, taken in 
New Orleans, which was objected to by the defendant, be- 
catlse it was taken on Sunday. ‘The court overruled the ob- 
jection and permitted the deposition to be read to the jury. 
The defendant’s counsel requested the court to charge the 
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June 1843 jury, that, unless the evidence satisfied them, that the slave 


Sloan 


v 
Williford, 


was an idiot or lunatic at the time the defendant entered in- 
to the covenant, the plaintiff was not entitled to recover on 
this part of the covenant. The court declined to give the ju- 
ry the instruction prayed for, but told them, that, if the 
slave’s grade of intellect was below the ordinary grade of 
intellect of slaves of his age and appearance, the plaintiff 
would be entitled to recover. The court further intructed 
the jury, that, if they believed the slave was unsound, either 
in body or mind, at the time the bill of sale was executed, 
the plaintiff was entitled to recover. The jury found a ver- 
dict for the plaintitf. ‘The defendant moved for a new trial ; 
first, because Huie’s deposition was permitted to be read ; 
and secondly, because the court refused to give the instruc- 
tions asked for as before stated. ‘The motion was refused, 
and judgment having been rendered according to the verdict, 
the defendant appealed. 


Caldwell, Alecander and Hoke for the plaintiff. 


Badger for the defendant. 


Rurrin, C. J: The court is of opinion that the deposi- 
tion should have been rejected. It is not material whether 
or not Sunday be dies non juridicus in Louisiana. By our 
law it is deemed requisite to the purposes of truth and jus- 
tice, that one, against whom a deposition is to be read, should 
be present when it is taken, and be allowed to cross-examine. 
l’or that purpose it prescribes a reasonable notice of the time 
and piace of taking the deposition, so that the party may be 
actually present; and no practice should be countenanced, 
which tends to impair that right. On this principal alone 
the objection to the deposition was sufficient. For, if it be 
not against the law of the land, it is well known that many 
of the best men scruple in point of conscience, whether it 
be not against the moral law, to devote Sundays unnecessa- 
rily to secular concerns, ‘They ought neither to be com- 
pelled to violate their sense of duty, nor to abandon their 
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civil rights. The effect of such a proceeding might often, June 1843 
and, perhaps, its object as often, be, to keep the party from” gican 
attending from tenderness of conscience, ‘To say nothing, 
then, of an actual moral obligation of a sabbath, or of the 
legal injunction on all persons to apply themselves on Sun- 
day to the duties of religion, or of the indecency of violating 
the settled religious habits of a vast majority of our citizens, 
it is sufficient to say, that it would be indulging a wanton, 
ora worse spirit, if a party, with six other days in the week 
appropriate to sach a purpose, were encouraged to select for 
it the seventh day, which most men among us dedicate to 
rest or devotion, and which many good men think them-. 
selves bound not to employ otherwise. 

It may save time and expense to the parties, if, while 
sending the cause to another trial for the reason already 
stated, the opinion of the court should be expressed upon 
the construction of the warranty. We think the court pro- 
perly refused the instructions asked on the part of the de- 
fendant, and that a purchaser may recover on a covenan', 
that a slave is of sound mind, although he be not an idiot, 
nor, at the time, a lunatic. If, for instance, one subject to 
lunacy has a lucid interval at the time of sale, but after- 
wards become insane, the covenant would be broken. If a 
free person, he might, at the moment, have capacity to make 
a contract ; yet, as the subject of a contract, a slave, needed 
not only for immediate mental capacity, but for use as a la- 
borer through a long course of years, he could not, with 
that taiat in the intellect, be said to have a sound mind; 
and if, by a subsequent paroxysm of the malady, he should 
lose his reason and his value, the seller ought justly to an- 
swer in damages. So too, if the slave, though not actually 
an idiot, be so weak in understanding and possess so dima 
reason, as to be unable to comprehend the ordinary labors of 
a slave, and perform them with the expertness that is com- 
mon with that uneducated class of persons, his mind must 
be deemed unsound within the meaning of the warranty.— 
If, for want of competent sense, he cannot discharge the or- 


Vv 
Williford. 
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June 1843dinary duties of our slave population, he is of no value to 
the purchaser, who ought, therefore, to have redress upon 
his warranty. 


Per Curian. Judgment reversed and new 
trial awarded. 


JOHN J REED vs. NATHAN MOORE. 


Although it is erroneous to submit to the jury an enquiry of fact, as to which 
there is no evidence ; yet this Court will suppose the evidence, as stated in 
the case brought up from the Court below, to have been stated only in ref- 
erence to the objections there raised. and will not grant a new trial, where 
an exception, as to the total want of evidence, does not appear to have been 
taken, either on the trial or on a motion for a new trial. 

Where matters might have been offered in evidence on the trial, but were not, 
they form no ground for granting a new trial. 

In an action at law against the maker of a deed, which he impeaches for fraud, 
the only fraud he can allege must be in procuring the execution of the 
deed ; and therefore evidence that he was imposed upon by the other party 
in a contract, the performance of which this deed, subsequently executed, 
was intended to secure, is irrelevant and admissible. 

The cases of Long v Gantly, 4 Dev. & Bat. 313. Terrell v Wiggins, 1 Ired. 
172, and Gibson v Partee, 2 Dev. & Bat. 530, cited and approved. 


Appeal from the Superior Court of Rockingham County, 
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at Spring Term, 1843, his Honor Jndge Barrie presiding. Jens 1048 


This was an action of detinue for a slave. Plea, the gen- 
eral issue. The plaintiff produced in evidence a deed in 
trust for the slave in question to the plaintiff, professing to 
be given to secure the payment of certain debts, which were 
acknowledged to be due to John and Anselm Reed. The 
plaintiff then called Melvin Moore,a subscribing witness, 
who stated, that, on the day of the date of the deed, he went 
to astore at Troublesome Old Iron Works, in Rockingham 
county, and was invited from the store to the dwelling house 
across the road, in which Absalom Reed, a brother of the 
plaintiff, lived, to witness a paper—that he there found the 
plaintiff, and John and Absalom Reed, and the defendant— 
that the deed lay upon a table in the room in which the par- 
ties were, when the witness enquired what it was—that John 
Reed replied it did not matter, that the parties all agreed to 
it—that the witness then wrote his name as an attesting wit- 
ness—that he is a nephew of the defendant—that the de- 
fendant was then sober, and, a few minutes after, went to 
the store, which had before belonged to the said John and 
Absalom Reed, and sold coffee and other goods to the wit- 
ness—that, some five or six days afterwards, the witness 
asked the defendant what he signed, (this question was ob- 
jected to by plaintiff’s counsel )—that the defendant replied, 
he hardly knew himself, but reckoned it was a trust; that 
the Reeds had taken advantage of him when he was drunk 
or something else was the matter with him. This witness 
also stated upon cross-examination, that he did not remem- 
ber whether the names of the defendant and other parties 
had been subscribed to this deed or not, when he signed, but 
presumed they were or he would not have signed it. The 
defendant’s counsel asked the witness, whether the defend- 
ant was not an illiterate man, with but little education, un- 
able to make entries and keep books, as merchants ordinari- 
ly do, and unfitted to carry on that business himself. This 
was objected to by the plaintiff’s counsel, remarking that 
there was a suit in Equity, in which these matters were in 
contest, but the question was allowed by the court to be put. 


Reed 
Vv 
M oore. 
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June 1843 The witness answered, that his education was limited—that 


Reed 
v 
Moore. 


he could write his name, but could not write well enough to 
keep books, and was not suited to the mercantile business, 
but had traded considerably, having bought a negro woman 
and children shortly before. The plaintiff also called Reu- 
ben Johnson, the other subscribing witness, who testified, 
that he went to the store about 10 or 11 o’clock in the morn- 
ing—that soon afterwards he was asked by Absalom Reed 
into the house to witness the deed, and stated the same as to 
its attestation that Melvin Moore had done—that he could 
not remember whether the names of the parties had been 
subscribed, when he signed, but presumed they were or he 
would not have signed it—that he is acquainted with the 
hand-writing of the defendant, and believes his signature to 
the deed to be genuine. He also testified, that the defer.d- 
ant was “pretty groggy” the evening before at sun-set, 
when, he attested, the defendant was sober; that he went 
into the store in a short time and began to sell goods,. and in 
the course of four or five days employed the witness as a 
clerk in the said store—that the witness continued some 
weeks, until a son of the defendant’s returned from the low- 
er partof the State, when they kept the store together, un- 
til the witness left the store in the possession of the son.— 
The plaintiff also proved a demand of the store, after the 
expiration of the time allowed for payment in the trust deed 
and before this action was brought—also that the defendant 
some twelve months before, had applied to.a merchant to take 
his son as a clerk, saying he desired him to become acquain- 
ted with his business. ‘The defendant called no witnesses. 
His counsel insisted that the deed did not pass the property 
in the slave for want of a pecuniary consideration, that there 
was not sufficient evidence of the delivery of the deed, and 
that the defendant was drunk or fraudulently imposed on at 
the time of delivery, if he delivered it at all. 

The Court held, that the deed, being a sealed instrument, 
was good to transfer the property in the slave, without the 
insertion of a pecuniary consideration, and instructed the 
jury, that it was incumbent on the plaintiff to prove the due 
execution and delivery of the deed—that if execution and 
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delivery were shewn, it was bindiag on the defendant, un- June 1843 
less they were satisfied from the evidence that he was so Roca _ 
drunk at the time or had something else the matter with _ ¥ 
him, so that he knew not what he was doing, or was fraudu- _ 
lently imposed upon by having been induced to sign one pa- 
per when he supposed he was signing another. 
The jury found a verdict for the defendant. The plain- 
tiff moved for a new trial, first, because of the admission of 
improper evidence; secondly, because the verdict was 
against the evidence and law; thirdly, that in the defend- 
ant’s bill in Equity, heretofore filed, he had admitted the de- 
livery of the deed and prayed relief in that Court, as the 
only forum with power to relieve. His Honor overruled 
the motion, remarking, as to the third point, that the plain- 
tiff should have offered the bill of-the defendant in evi- 
dence, if he had wished to derive any benefit from it, and, 
after risking the case without it, he had no right to urge it 
asa reason fora new trial. Judgment being rendered for 
the defendant, the plaintiff appealed, 


Graham for the plaintiff. 
Morehead for the defendant. 


Ruirin, C. J. For the plaintiff it has been argued, that 
the Court erred in leaving it to the jury, without evidence, to 
find that the defendant was so drunk at the time he ex- 
ecuted the deed, as not to know what he was doing, or was 
fraudulently imposed on by having been induced to sign one 
paper, when he supposed he was signing another. The 
Court kas looked through the evidence stated in the case, 
and, if that be all that was given on the trial, we own that 
we should entertain doubts whether it amounted to any evi- 
dence upon those points, and certainly, if any, it is, after the 
clear testimony of the subscribing witnesses to the facts of 
the execution and delivery of the deed and the defendant’s 
capacity to contract, so very feeble, as to render it somewhat 
surprizing, that the jury should have given a verdict on it.— 


39 
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But in tke state of this case, we cannot interfere with the 
verdict on this objection. It hasbeen repeatedly declared, 
that this Court cannot correct the errors of the jury in find- 
ing a verdict without or against evidence, or against law, 
but must leave it to the discretion of the judge, who tried 
the case. Long v Gantly, 4 Dev. & Bat. 313. Terrell v 
Wiggins, 1 Ired. 172. We can deal only with the errors 
of the judge; and, it is true, it is erroneous to submit an en- 
quiry of fact to the jury, to which there is no evidence in 
the case. But, as to that we have to say in this case, that 
the plaintiff took no exception at the trial nor on his motion 
for a new trial; and, consequently, we cannot suppose the 
evidence to have been stated but with a view to the objec- 
tions raised. The plaintiff’s motion for a new trial was on 
the ground, that the verdict was against evidence and law, 
and not because the Court left a point to them without evi- 
dence. 

We likewise think his Honor properly refused to act on 
the statements contained in the bill in the Court of Equity, 
filed by the present defendant ; and that for several reasons. 
But it is sufficient to say, that the plaintiff did not offer it 
upon the trial, but brought it forward first on the motion for 
anew trial. Gibson v Partce, 2 Dev. & Bat. 530. 

Upon the question of evidence, however, our opinion 
does not concur with that of his Honor. After objection, 
a witness was allowed to state, that the defendant’s education 
was so defective, that he could not write well enough to - 
keep mercantile books, and was not suited to carry on mer- 
cantile business. It seems to us, that evidence was irrele- 
vaut to any enquiry before the jury, and tended to mislead 
that body. The defence was rested on the points, that the 
defendant was so drunk as not to know that he executed the 
deed, or was fraudulently deceived by having one paper im- 
posed on him, when he thought he was executing another. — 
It may be supposed, now, that there was evidence to raise 
those points; yet, we think, that the evidence objected to 
does not at all tend to establish them, and was therefore im- 
properly received. ‘The instrument, which the defendant 
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executed, was a deed of trust, whereby he conveyed to the June 1843 
plaintiff, among other things, the slave for which this action 
is brought, for the purpose of securing the payment of a 
debt of $1475, therein acknowledged to be owing by the 
defendant to J. and A. Reed. It is not distinctly stated, how 
that debt arose ; and, nothing being said to the contrary, it is 
to be deemed a just debt. It certainiy will not, in the opin- 
ion of any person, impeach a security for a just debt, that 
the person giving the security is neither a competent ac- 
countant nora skilful merchant. But, as the witnesses 
stated, that, immediately after the execution of the deed, the 
defendant began to sell goods from the shop, which had be- 
fore belonged to J. and A. Reed, we suppose the truth of the 
case to be, that the debt in question arose out of a purchase 
by the defendant from J. & A. Reed of that establishment, 
in which the defendant, as alleged by him, was drawn into a 
disadvantageous bargain, in respect to the price of the 
goods, and induced to embark in a business for which he 
was not qualified. As tending to establish a fraud of that 
kind, the evidence under consideration would have been 
pertinent and proper, and, accompanied by other proofs of 
the actual inequality of the bargain, and of a contrivance of 
the other party to draw the defendant into it, might afford a 
proper ground for relief in another forum, in which the deed 
of trust, subsequently made by the detendant, though held 
valid because executed voluntarily by one having capacity 
to contract, would be sustained asa security only for what 
the defendant ought really to pay. But that is a distinct 
species of fraud, and one calling fora different kind of re- 
dress, from that which was the subject of enquiry before 
the jury in this case. The fraud here alleged, and the only 
fraud that could be alleged in this action, was in procuring 
from the defendant the execution of the deed ; and to that 
point it was immaterial, whether there was or was not im- 
position on the defendant in the original contract of sale.— 
And the evidence was not only irrelevant, but tended to per- 
plex the jury as to the true point for their consideration ; 
which was, the defendant's capacity to contract when he ex- 
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June 1843 ecuted the deed of trust and his knowledge of the instru- 


Reed 


v 
Moore. 


ment he was executing, and not the equality or inequality of 
the prior purchase. A jury does not readily, and, perhaps, 
is not naturally inclined to distinguish between the two 
species of fraud, and is apt to import an undue advantage, 
taken in one part of a transaction, into their consideration 
of asubsequent and distinct part of it, however, fair, in it- 
self, the latter may be. But it is manifest, that the purposes 
of justice require, that they should be kept asunder, and, 
therefore, that evidence tending to cenfound them ought not 
to be given to the jury. For nothing could be more unjust, 
than to hold this deed void upon the grotind merely of im- 
position in the original contract of sale of the goods ; since 
the effect would be, that the defendant would keep the goods 
bought by him, and, probably, now disposed of, and at the 
same time get clear of the security for the price, which he 
subsequently and voluntarily executed. 


Per Curiam. Judgment reversed and new 
trial awarded. 
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JOHN DEN ON THE DEMISE OF POLLY DUNCAN vs. ROLAND 
UNCAN. 
ree-orey June 1843 
Ejectment cannot be maintained in this State upon a naked possession, once 
had, where there is no presumption of a convyance of the legal title, but it 
appears affirmatively to be in another person. 
The purchaser at an execution sale need only shew, as against the defendant 
in the execution, the judgment, execution, sale and sheriff’s deed. 
The cases of Sheppard v Sheppard, No. Ca. Term Rep. 108, Murphey v 
Barnett, 1 Law Rep. 106, and Gorham v Brenon, 2 Dev. 174, cited and 


approved. 


Appeal from the Superior Court of Law of Burke Coun-. 


ty, at Spring Term, 1843, his Honor Judge Nasu pre- 
siding. 

The lessor of the plaintiff had made a contract for the pur- 
chase of the land in controversy in this suit—had given her 
obligation for the purchase money, and had been in posses- 
sion since the date of the purchase; but had received no 
deed. ‘The purchase money was not paid and is not yet 
paid, and when the obligation came to maturity, she was 
sued by the obligee, her vendor, and a judgment obtained. 
An execution issued and was levied upon the land, and at 
the sale Mr. McKesson became the purchaser, who tock 
a deed from the sheriff, and subsequently sold the land to 
the defendant, the brother of the lessor of the plaintiff. The 
lessor of the plaintiff was in possession of the land, when 
the defendant, by his servants, entered and forcibly turned 
out her servants, who were ploughing the field, and took pos- 
session ; leaving her in possession of the house, where she 
still is, and defendant in possession of the field, for which 
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June 1843 this action is brought. The Court instructed the jury that 
Duncan’ the lessor of the plaintiff had no such interest in the land as 


Vv 
Duncan: 


was the subject of a legal execution—that her interest could 
not rightfully be so sold—and what cannot rightfully be sold 
by execution cannot by such sale be rightfully acquired, 
and of course the purchaser could transfer no title to anoth. 
er. In this case McKesson acquired nothing, and transfer. 
red nothing to his alienee, the defendant, who was therefore 
a mere intruder, against whom the law would protect the 
possession of the lessor of the plaintiff, and she was entitled 
to a verdict. Judgment having been rendered pursuant to 
this verdict, the defendant appealed. 


Caldwell for the pla:ntiff. 


Alexander for the defendant. 


Rurrin, C. J, If the defendant were a mere stranger 
and a wrong doer, as supposed by the Judge below, it can- 


-not be held in this State, that ejectment ean be maintained 


upon a naked possession, once had, when there is no pre- 
sumption of a conveyance of the legal title, but it appears 
affirmatively to be in another person. Allen v Rivington, 
2 Saund. 111, Serg’t Williams’ note a. Sheppard v Shep- 
pard, No. Ca. Term Rep. 108. 


But the defendant is nota stranger. It has long been 
held, that, as against the defendant in the execution, the par- 
chaser need shew only the judgment, execution, sale and 
sheriff’s deed. Murphey v Barnett,1 Car. Law Rep. 106. 
Gorham v Brenon,2 Dev. 174. Such is the case when — 
the purchaser brings ejectment against the defendant in ex- 
ecution ; and it proceeds upon the principle, that whatever 
the debtor had passed under the execution sale, and that, as 
it had been sold for his debts, he ought not, for the purpose 
of defeating the purchaser, to say he had nothing in the 
premises. ‘That principle is equally applicable to an action, 
brought against the purchaser by the defendant in the exe- 
cution. If the debtor had any estate, the purchaser, of 
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course, acquired it, and for that reason is entitled to hold. June 1843 
If the debtor had no estate in the land, then that person can- Duncan 
not maintain ejectment; for in that action the plaintiff must met 
recover upon the strength of his own title, either as being, in ons 
itself, good against all the world, or good, by way of estop- . 

pel, against the defendant. Here it is admitted, that the les- 

sor of the plaintiff had not the title ; and it is equally clear 

that there is nothing to raise an estoppel in her favor. In 

fine the action rests upon two inconsistent propositions : that 

nothing passed to the purchaser, because the lessor of the 

plaintiff had nothing in the premises ; and yet, that she had 

an interest and estate at the sale, and, notwithstanding the 


sale, still has, which entitles her to recover. 


Per Curtam. Judgment reversed and new 
trial awarded. 
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IN THE MATTER OF J. W. HARDING & OTHERS, PETITION 
FOR DIVISION OF SLAVES, 


June 1843 Where slaves, on the petition of the owners have been ordered to be sold for a 


division, one who was no party to the partition but claimed by a Tien, under 
an execution against one of the petitioners before the sale, has no right to 
apply to the court to have the share of such petitioner in the proceeds paid 
over to him. 


Appeal from the Superior Court of Law of Northampton 
connty, at Fall Term, 1842, his Honor Judge Bart te pre- 
siding. 

The following case was agreed upon by the parties. At 


March Term, 1842, of Northampton County Court, which 
was on the first Monday of March, a petition was filed at 
the instance of James W. Harding, Archelaus Tisdale and 
others, praying for a sale, in order to make partition of cer- 
tain slaves held in common by the petitioners ; and it was 
then decreed by the court that a sale should be made upona 
credit of six months, and the petitioner James W. was ap- 
pointed commissioner to make such sale. On the second 
day of April following the sale was effected, and a retum 
thereof was made to the ensuing June Term of Northamp- 
ton county Court, and at the September Term next ensuing 
the report of sale was confirmed. At the Superior Court of 
Nash county, held on the third Monday of March, 1842, 
George Cooper recovered a judgment against the said Ar- 
chelaus Tisdale for the sum of $ . Execution there- 
upon was issned, tested on the said third Monday of March, 
and came to the hands of the sheriff of Northampton, on 
the 17th day of April, 1842. At June Term, 1842, of 
Northampton County Court, George Cooper, by petition to 
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the court, put in his claim by virtue of his execution to the June 1843 
share of the said Archelaus Tisdale, in and to the proceeds Matter of 
of sale of the slaves aforesaid, and prayed the court, that, Harding. 
when the said share should be collected, as much thereof be 
paid to him as would satisfy his execution. At the same 
term the petitioner and commissioner, James W, Harding, 
by petition, also put in his claim to the share of the said Ar- 
chelaus, in and of the proceeds of the said sale, alleging that 
he had purchased the same at the price of four hundred dol- 
lars, and prayed that the whole share might be paid to him 
when collected. The case was continued till September 
Term of said court, and the money arising from the sales of 
the slaves having been paid into the clerk’s office, the court, 
after argument, ordered that as much thereof be applied to 
the satisfaction of the said Cooper’s judgment as might be 
snfficient therefor, and the residue be paid to the said James 
W. Harding, from which said order and decree the. said 
James W. appealed to the Superior Court. As to any effect 
which the following admissions may have on the judgment 
of the court in this particular case, it is admitted that the 
assignment to the said James W. was for a valuable consid- 
eration, and executed on the 4th day of April, 1842. It is 
further admitted that, on the day of the rendition of the 
judgment in the Superior Court of Nash county, the said 
Archelaus fled from that county, which was his residence, 
leaving not a sufficiency of property to satisfy the judgment, 
and all of this property has been sold either under an exe- 
cution issuing on the said judgment or under older execu- 
tions and levies. And that immediately aiter the assignment 
aud before the execution reached the Sheriff of Northamp- 
ton, he fled clandestinely beyond the limits of the State, car- 
rying away all his visible and other estate. t 

This case coming on to be heard upon an appeal from the 
County Court, his Honor was of opinion that there was no 
error in the order appealed from, and affirmed the same ; 
and it was ordered that the appellant pay the costs of the 
appeal. From this decree James W. Harding appealed to 
the Supreme Court. 

40 
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Bragg for Harding. 
B. F. Moore for Cooper. 


Dantex, J. Cooper, in his petition to the County Court 
of Northampton, states, that he has a lien, by virtue of his 
execution from Nash, on Tisdale’s share of the slaves, that 
were ordered to be sold by the said court, as is stated in the 
case; and that the court should now order so much of the 
proceeds of the said sale, as belonged to Tisdale, to be ap- 
plied to the satisfaction of his lien. Cooper, however, was 
no party to the petition for the sale of slaves for a division 
nor was'he a purchaser of them under the order of sale.— 
He had no title either in law or equity, but by force of his 
claim of lien under his execution against Tisdale. Whether 
his claim of lien be good or not, we do not pretend to de- 
cide. But it seems to us he is such a stranger to the origi- 
nal petition and order of the court, under which the slaves 
were sold, that he cannot now be permitted to iatervene in 
the way he is attempting. We are unable to find any au- 


thority to support his claim in this manner. We therefore 
think that the judgment must be reversed. 


Per Curiam. Decree reversed. 
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SAMUHL WALLIS & OTHERS vs. JAMES COWELL, EXECU- 
TOR, &c. 


Where a bequest is to the heirs of S. W. but that none of it should be sold June 1843 
but all kept until the said heirs should come of age or S. W. should die, 
held that a payment by the executor to 8S. W. in his lifetime, though he 
was poor and required the property for the support of his family, did not 
exonerate the executor from his liability to the children of S. W. after the 
occurrence of the events mentioned in the will. 

The lapse of time will not help the executor, when he admits he paid the leg- 
acy to the father, and not to the children; either as evidence of payment to 
the children, or abandonment or acquiescence by them. 

When a legacy is given to “children” as a class, payable at a future time, any 
child, who can entitle itself under the description at the time when the fund 


is to be divided, may claim a share thereof. 
The cases of Knight v Wall, 2 Dev. & Bat. 125. and Vanhook v Vanhook., 


1 Dev. & Bat. Eq. 589, cited and approved. 


Appeal from the Superior Court of Law of Currituck 
county, at Spring ‘Term, 1843, his Honor Judge Pearson 
presiding. , 

This was a petition filed by all the children who were a- 
live and the representatives of those who were dead, to re- 
cover from the defendant, who was the executor of Sarah 
West, the amount of a legacy left by hertothem. Sarah 
West died in the year 1814, and by her last will, whereof 
she appointed the defendant executor, after one or two spe- 
cific bequests and a nominal legacy to her daughter Court- 
ney, the wife of Solomon Wallace, she directed the residue 
of her estate to be appraised and divided into three parts, and 
after division tken she bequeathed one third part to her 
daughter Sarah Hill, and the other two thirds thereof “to 
the heirs of Courtney and Solomon Wallace forever,” with 
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June 1843 q special injunction, that none of it should be sold, but that 


Wallace 


Vv 
Cowell. 


it should be kept for the said heirs until they should come of 
age or Solomon Wallace should die. The defendant proved 
the will, made sale of all the property, and, in 1817, paid 
over to Sqlomon Wallace the whole of the fund so bequeath- 
ed to his children. At the death of Mrs. West, Wallace and 
his wife had five children, the eldest nine and the youngest 
one year old, and they had other children, born after Mrs, 
Wests’ death and before the eldest child arrived at the age 
of twenty-one years. These children, and the representa- 
tives of those who had died, in February, 1842, filed their 
petition against the executor for their legacy under their 
grand-mother’s will. The executor set up two defences; 
first, that he had paid the whole of it as aforesaid to Solo- 
mon Wallace, who was poor and who needed it for the sup- 
port of his infant children, and who had applied it to their 
support; and secondly, that tle petitioners were barred by 
the length of time. ‘The court held that neither of these 
defences could avail the executor, and that he must account 
to the legatees. ‘The court also held that only the children 
of Courtney and Solomon Wallace, who were in existence at 
the death of the testatrix, were entitled to claim the legacy; 
and, dismissing the petition so far as respected the claim of 
those born afterwards, gave a decree against the defendant 
in favor of those who were living at the death of the testa- 
trix. From this decree the defendant appealed to the Su 


preme Court. 


No counsel for the plaintiff. 


Kinney for the defendants. 


Gaston, J. We think his Honor erred, in excluding 
from the benefit of the legacy such of the children as were 
born after their grand-mother’s death. It is settled, that 
when legacies are given to “ children,” as a class of individ- 
uals, payable at a future period, any child, who can entitle 
itself under the description, at the time when the fund is to 
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be divided, may claim a share thereof. See 1 Roper on June 1843 
Legacies, aud the cases there cited. Knight v Wall, 2 Dev. Wallace 


& Bat. 125. Vanhook v Vanhook, 1 Dev. & Bat. Eq. 589. 
But as no appeal has been taken by the petitioners, whose 
claim was rejected, we cannot correct this error. 

There is no error, we think, of which the defendant can 
complain. It is impossible for the Court to hold that the leg- 
acy has been paid to the petitioners; for the defendant sets 
up no such allegation. He admits the legacy to be unpaid, 
unless in law the payment thereof to their father and the ap- 
plication made by him of the money so paid to their support 
in infancy, operates as a satisfaction of their legacy. Now, 
without stopping to enquire how this might be in the case of 
a naked gift to suffering children, whose father was unable 
to support them, in this case it is impossible for us so to hold, 
without contradicting the will. The testatrix had a right 
todo with her own as she pleased, and she expressly direct- 


Vv 
Cowell. 


ed, that, while the children were under age and their father — 


lived, the whole fund should be kept unimpaired. The 
trust, with which the defendant was charged, is thus, upon 
his own shewing, an open, unexecuted trust—and, there- 
fore, the delay, which has occuzred in calling tor its execu- 
tion, will not prevent the Court from decreeing that it shall 


be executed, 


Per Curtam. Decree affirmed with costs. 
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SPICER LANE vs. ISAAC WINGATE. 


June 1843 Where A. by writing, not under seal, agreed that “he was held and firmly 
~ bound to B. in the sum of two hundred dollars,” conditioned to be void 
provided the said A. kept and maintained a certain old negro woman belong. 
ing to B. free from any expense to B. and A. afterwards failed to perform 
his agreement ; He/d that the $200 was not to be considered as an agreed 
penalty or stipulated damages—that the agreement was an indemnity to B. 
against any loss or expense to be incurred in maintaining the said slave du 
ring her life—that the obligation was a continuing one on A.—and that B. 
might at any time sue A. for neglecting to provide for the said negro, and 
would not be barred by the Statute of Limitations from recevering any dam- 
ages he m‘ght have sustained within three years before the commencement 
of the suit. 

Held, farther, that B. was nct estopped, by a bill of sale under seal from hin- 
self to A. for a negro Daniel, in which he acknowledged to have received 
the price of Daniel, from shewing that the price of Daniel was the consid- 
eration of the agreement declared on. 

The case of Robins v Love, 3 Hawks 82, cited and approved. 


Appeal from the Superior Court of Law of Craven Coun- 
ty, at Spring Term, 1843, his Honor Judge Baixey pre- 
siding. 

This was an action of assumpsit, in which the plaintiff 
declared upon the common counts and also upon the follow- 
ing special agreement: “ Be it known that I, Isaac Wingate, 
am held and firmly bound unto Spicer Lane in the sum ol 
two hundred dollars, to be levied out of my guods and chat: 
tels, lands and tenements. 

The condition of the above obligation is such, that I, the 
said Isaac Wingate, for certain consideration to me in hand 
paid by Spicer Lane, which I do by these presents acknowl- 
edge, have agreed to take from the said Lane a certain old 
negro woman named Rhoda, and her to keep and maintain, 
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so as to exonerate him the said Lane from any charge or ex- June 1843 
pense on her account; provided, therefore, that I, the said Lane — 
Wingate, doth fully perform, agreeable to this agreement, | ° 
the above obligation to be null and void—otherwise to re- a 
main in full force and virtue. 
(Signed) ISAAC WINGATE. 

December 12th, 1832.” 

It appeared in evidence, that, upon a contract made be- 
tween the plaintiff and the defendant, the plaintiff had a- 
greed to sell certain negroes to the defendant, and the de- 
fendant was desirous of purchasing also a negro boy named 
Daniel, and that the plaintiff declined selling him, alleging 
that he wanted Daniel to wait upon an old negro woman in 
his possession named Rhoda, who was upwards of one hun- 
dred years of age, to which the defendant replied, that it the 
plaintiff would let him have Daniel, he would support old 
Rhoda for life ; that thereupon the plaintiff agreed with the 
defendant to let htm have Daniel, in consideration that he, 
the defendant, would support old Rhoda during her life ; 
the parties valued Daniel at two hundred dollars, and the 
defendant executed the agreement as above recited, the boy 
Daniel having been conveyed to the defendant by the plain- 
tiff, as the consideration of the said agreement. This evi- 
dence was objected to by the defendant, but admitted by the 
Court, to shew what was the true consideration of the writ- 
ten agreement. It further appeared in evidence, that old 
Rhoda went into the possession of the defendant, directly af- 
terthe execution of the said agreement, under the same, 
and remained there for about four weeks, after which time 
she returned to the house of the plaintiff, where she has re- 
mained ever since up to this time, and been supported by 
him; and that, within a month or two before the issuing of 
the writ in this case, the defendant was heard to declare, that 
the plaintiff wanted him to take old Rhoda and support her, 
or pay him the two hundred dollars mentioned in the agree- 
ment, but, before he would do either, he would get clear of 
every thing he had. It farther appeared, that it was worth 
twenty-five dollars a year to support Rhoda. The defend- 


Oa Serf ae 
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ant then introduced in evidence a bill of sale under seal from 
the plaintiff to the defendant, tor the boy Daniel and other 
negroes, dated on the same day with the agreement aboye 
recited, in which the plaintiff acknowledges that he has re. 
ceived five hundred and fifty dollars in full for the said ne. 
groes ; and the defendant insisted, that, as the agreement de. 
clared upon was founded on the consideration of the sale of 
Daniel as aforesaid, the plaintiff was estopped by the said 
deed to recover under the said agreement; and, moreover, 
that his right of action in this case was barred by the Statute 
of limitations. 

Upon the question of the Statute of limitations, the Court 
intimated to the plaintiff’s counsel, that, there being no seal 
affixed to the signature of the defendant in the agreement 
declared on, the plaintiff was barred of his recovery by the 
statute ; but, by consent of the parties, this point was re- 
served, andthe case was submitted to the jury upon the faets 
before stated, and, under the instruction of the Court, they 
found a verdict for the plaintiff, assessing his damages at 
seventy-five dollars. Upou the question reserved, after ar- 


guinent of counsel, the Court was of opinion that the statute 
of limitations was a bar to the recovery of the plaintiff, and 
therefore the verdict was set aside and a nonsuit entered, from 
which the plaintiff appealed. 


J. W. Bryan for the plaintiff. The Statute of limitations 
does not bar. This is but a contract of indemnity, in which 
the defendant agrees to take from the plaintiff negro Rhoda, 
and her to keep and maintain, so as to exonerate the plain- 
tiff from any charge or expense on her account, and if the 
defendant “doth fully perform agreeable to this agreement, 
then the obligation isto be void.” In the case of a promise 
of indemnity, the statute does not apply until the lapse of 
three years from the actual damnification, that is from the 
time, when the party to whom the indemnity is given, actu- 
ally pays the debt or damages, and not from the time his lia- 
bility to pay accrues. Chitty on Contracts, 815. Huntley 
v Sanderson, 1 C. & M. 467. Collinge v Heywood, 9 Ad. 
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& EB. 633. The mere faking of the negro by the defendant June 1843 
for four weeks, was not a compliance with the contract, so” yo. | 
that the statute of limitations would begin to run from that v 
time, but he was ¢o take her, and keep her, and maintain 
her, so as to exonerate the plaintiff, and when he refused so 
to do, the statute began to run from that time. The fact 
has been affirmed by the jury, that within a month or two 
before the writ was issued in this case, a demand was made 
upon the defendant for the “charge or expense” for keeping 
Rhoda, and when the defendant refused to pay the same, 
then the plaintiff was damnified, and his cause of action on 
the agreement arose. ‘This was a subsisting and continuing 
contract, during the lifetime of negro Rhoda, and the plain- 
tif would have a cause of action upon the same at any time 
during her life, when the defendant should refuse to keep and 
maintain her so as to exonerate the plaintiff. When he re- 
fused upon the demand to perform the contract, then the 
statute begins to run. Cowper v Godman, 23 Eng. Com. 
L. Reps. 452. If the consideration be executory, the time 
of limitation does not commence until after the consideration 
has been executed, and so it is it the act to be performed is 
executory, no cause of action arises until a refusal. The 
statute did not begin to run, from the time of making the 
promise, but from the time damages were sustained; and 
on a promise to indemnify, one action may be brought, and 
a recovery had for a breach or breaches; and then a subse- 
quent action on the same promise for another breach or 
breaches happening after the first recovery, and so toties 
quoties. Hale v Andrus, 6 Cowan’s Rep. 225. There was 
no error in permitting the plaintiff to shew that the sale of 
Daniel was the consideration of the agreement declared on. 
The evidence did not contradict, vary, or add to the deed, 
but merely explained or elucidated it. Clark v McMillan, 
2 Car. L. Rep. 265. Robbins v Love, 3 Hawks, 82. The 
action is not brought to recover the consideration money 
mentioned in the deed, but upon a contract founded upon 
that consideration. There is therefore no estoppel, and if it 
did arise, the defendant cannot avail himself of it on the 
Al 
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Jane 1843 pleadings, there being no release pleaded. 3 Dev. R. 508, 


Lane 
v 
Wingate. 


Buin v Buie, 2 Iredell, 87. 

If the defendant is not liable upon the special agreement, 
he is liable in this action upon the other count for the sup. 
port furnished by the plainiiff to the old negro woman 
Rhoda, whom the defendant was under a legal obligation to 
maintain, and the jury have accordingly rendered their ver- 
dict for the last three years support, they having found that 
the plaintiff both demanded and sued for the same in time. 


J. H. Bryan for the defendant. 


Rurrin, C.J. The verdict was rendered for the value of 
the maintenance of the slave for three years immediately 
preceding the commencement of the suit, but subject to the 
point reserved, whether the action was barred by the statute 
of limitations. Upon that the Court was of opinion for the 
defendant, and the verdict was set aside and a nonsuit en- 
tered. As it seems to this Court, that opinion was errone- 
ous, 

It appears that the plaintiff owned a superannuated slave, 
whom he was bound in morals and in law to maintain, and 
that he contracted with the defendant to take, keep and 
maintain her, so as to exonerate the plaintiff from that charge. 
As the question is upon the statute of limitations only, it is 
to be assumed that the proper evidence was given in other 
respects, as, for example, that the defendant would not pro- 
vide for the negro, but threw her back on the plaintiff’s 
hands. Upon such a case, we think the recovery right as 
far back as it goes. ‘The statute runs only from the time an 
action could have been. brought for the sums now recovered, 
and not from the making of the contract, nor even from 4 
prior breach, if upon such breach a distinct sum would have 
been recovered and not the sums now in question. The 
only way, in which this action can be barred, is by holding, 
that the contract is strictly for the payment of the sum spe- 
cified, namely, $200, in case the defendant failed to take or 
keep the slave ; and that whenever he might thus fail, he 
would be liable for that sum, neither more nor less, as an a- 
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greed penalty. But we think that is not the proper light in June 1843 
which this transaction is to be viewed. If the agreement [ane 
were under seal, it might, perhaps, be objected, that it was Wis jn 
not an affirmative covenant.to do the acts therein mentioned = 
to be done on the part of the defendant, but, strictly, an ob- 
ligation with collateral conditions. But, it may be mention- 

ed, even in that case, under the statute, the obligee would 
substantially have his action from time to time as he sus- 

tained damages. But, here, the agreement, though not oral, 

is in parol, and the subject of the more liberal action of as- 
sumpsit, in which it is to be enforced according to the real 
meaning of the parties, as gathered from the whole instru- 

ment, without so much regard to the form, which the stipu- 

lations assumed. We think the plain import of the agree- 

ment is, that the defendant will properly maintain this aged 
woman during her life, and that it is in truth an indemnity 

to the plaintiff against any loss or expense to be incurred in 
maintaining her during that period. We need not now say, 
whether the $200 be net the extent of the indemnity, as the 
verdict is only for $75. But we are clearly of opinion, that 

upon a breach by the defendant, by merely not providing for 

the slave, say, for a month or year, whereby the plaintiff was 
obliged to maintain her, the plaintiff could not recover the 

whole sum of $200, as it is obviously a penalty merely ; and 

it cannot be supposed the parties contracted for it, without 

regard to the real injury arising out of the defendant’s breach 

of contract. Suppose the defendant to have maintained the 
woman five years, and then turned her over on the plaintiff, 

who kept her a week, when she died; in that case the de- 
fendant would have reason for contending that he was not 

to pay the penalty, but only the value of the maintenance 
provided by the plaintiff. So, on the other hand, the plain- 

tiff, upon a breach occurring, was entitled to recover only 

such damages as had arisen when he brought this action.— 

And as the obligation of the defendant is a continuing one 
during the life of the slave, the plaintiff might waive a pre- 

vious breach, without losing the benefit of the contract al- 
together. Here, he sued for maintaining the slave from the 





332 


IN THE SUPREME COURT. 


June 1843 time she left the defendant’s ; and, as to that portion of the 


Lane 
Vv 
Wingate. 


time, which was more than three years before suit, the stat. 
ute was a bar, but, for what fell within that period, it was 
not a bar. 

Being of opinion for the plaintiff on the point reserved, it 
becomes necessary that the Court should also advert to the 
objections, taken at the trial on the part of the defendant.— 
Upon both of them we think the decision right. 

The contract was not under seal, nor any consideration 
expressed on its face. It was, therefore, necessary that 
the true consideration should be alleged in the declaration 
and proved. 

The case of Robins v Love, 3 Hawks, 82, shews that no 
estoppel arose out of the plaintiff’s deed for the negroes — 
This action is not brought for the price of Daniel, as such, 
but for damages arising on a contract into which the defend- 
ant entered in consideration of the conveyance of that slave. 

The judgment must be reversed, the non-suit set aside and 
judgment for the plaintiff upon the verdict. 


Per Curiam. Judgment below reversed and 
judgment for the plaintiff. 


_ ——-— ——_ _, to Goon ana ae oe oe 
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JOEL TYSON vrs. JAMES ROBINSON: 


A party, whose cause has been referred to arbitrators by a rule of court can- June 1943 
not, in this State, revoke the arbitration, without the permission of the court 
who made the order. 

I:dependent of an order of the court, the rule of reference can only be re- 
voked by an act of law, as by the death of either of the parties, or by the 
marriage of a feme sole, one of the parties. 

Unless a rule of reference be expressly limited in its duration, it continues in 
force until it be executed, or revoked by act of law, or discharged by the 
court. : 

The cases of Cain v Pullum, 1 Hay. 173, Simpson v McBee., 3 Dev, 531- 
Waugh v Mitchell, 1 Dev, & Bat. Eq. 510. Duncan v Duncan, | Ired, 


466, cited and approved. 


Appeal from the Superior Court of Law of Anson Coun- 
ty, at Spring Term, 1843, his Honor Judge Serrte pre- 
siding. 

This was an action on the case instituted in the Superior 
Court of Law of Anson county, the writ being returnable 
to March Term, 1841, when the following rule was entered 
upon the appearance docket, to wit, “Referred to John A- 
McRae and A. D. Boggan and their award to be a rule of 
court.” And at Spring Term, 1843, the plaintiff moved 
that an award filed by the said referees, pursuant to the 
preceding rule, might be made a rule of court, and that 
judgment might be rendered accordingly. The defend- 
ant objected to having the said award made a rule, and mov- 
ed that the same might be altogether set aside, upon the 
ground that the authority given to the arbitrators by the rule 
entered at Spring Term, 1841, had expired before the said a- 
ward was made, and that the said authority had been duly 
revoked. And these two motions coming on to be heard, it 
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June 1843 appeared in evidence, that the session of Anson Superior 


, Tyson 


Vv 
Robinson. 


Court, at Fall Term, 1841, occupied two weeks—that, be. 
fore or during the first week of the said term, the arbitrators 
had several meetings, with the parties before them, and had 
proceeded so far in making a rough statement of the ac. 
counts between the parties, as that each party had acquired 
some general idea of what would probably be the ultimate 
award, but the arbitrators filed no award until the latter part 
of the second week. On the 20th of September, 184], the 
arbitrators being then in session, the defendant came with 
counsel, and, through his counsel, demanded the authority 
under which the arbitrators were acting, when a copy of the 
order of Spring Term, 1841, duly certified by the clerk of 
Anson Superior Court, was produced. The counsel for the 
defendant thereupon wrote upon the same piece of paper, 
beneath the said certified copy, as follows, to wit, “ Messrs, 
McRae and Boggan. I hereby notify you that I withdraw 
my consent to the reference in the above case, and decline 
submitting to any award that you may make, and shall 
move the court to strike out the order of reference, and let 
the cause stand for trial. Sept. 20th, 1841,” which writing 
was then signed by the defendant. The arbitrators then 
suspended proceedings, and, the court being then in session, 
a motion was made by the defendant’s counsel, in conformi- 
ty to the above notice, that the said order might be stricken 
out and the cause stand for trial ; which motion being over- 
ruled, the arbitrators, under the advice of the plaiutiff’s coun- 
sel, proceeded to consider further of their award, but, before 
doing so, invited the defendant to attend them, which he ac- 
cordingly did, but there was no positive evidence that he 
said any thing during their deliberations. The arbitrators 
then made their award, which was filed during the term. 
Previous to the filing of the said award, the defendant asked 
leave to enter on the docket the following, to wit, “ Rule of 
reference withdrawn by Robinson. In this case the defend- 
ant Robinson comes into ceurt, and notifies McRae and Bog- 
gan, who are in open court, not to proceed with the refer- 
ence, and that he revokes any authority heretofore given 
them and withdraws his consent to the reference made. It 
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being admitted that no award was yet made, the court grant. June 1843 
ed leave, but refused to rescind the order of Spring Term, Tyson _ 
1841, this being Tuesday, 2d week of this term, Sept. 1841.”__—_v 
The arbitrators having afterwards filed their award, the fol- — 
lowing entry was made, “ Award filed by Boggan and Me- 

Ree, Sept. Term, 1841.” ‘The case was not regularly reach- 

edeither at Spring or Fall Term, 1842, but at both terms 
ineffectual attempts were made to have the matter consider- 

ed out of its course, but no final disposition was made uutil 

the present term, when the court, upon the foregoing facts, or- 

dered the award to be made arule of court, and rendered 
judgment accordingly. From this judgment the defendant 


appealed. 


Strange for the plaintiff, cited Aston v George, 2 Barn. 
& Ald. 395, Cunningham v Howell, 1 Ired. i6. Duncan 
v Duncan, Ibid 416. Carter v Sams, 4 Dev. & Bat. 182, 
Simpson v McBee, 2 Dev. & Bat. 227. S. C. 3 Dev. 531— 
Kyd on awards 19. Curtis v Potts, 3 Maule & Sel. 145. 


Tredelt for the defendant, cited Marsh v Bulteel. 1 Dow. 
& Ky. 106. 5 Barn. & Ald. 507. Clapham v Higham, 1 
Bing. 87. Aston v George. 2 Barn & Ald. 395. Milnev 
Gratrix, 7 East. 608. Skee v Coxran, 10 Barn. & Cress. 


483. 


Gaston, J. Itis insisted on the part of the appellant 
that the Superior Court erred in rendering a judgment on 
the award, first, because the defendant had, before the award 
made, revoked his submission to arbitration, and secondly, 
because the rule of reference, under which the arbitrators 
professed to act, had expired on the first day of the term, at 
which the award was returned, and the award was not in 
fact made until a subsequent day of the term. 
| Where a submission to arbitration is made by the mere 
agreement of the parties, beyond question, either of the par- 
ties can revoke such submission at any time before the a- 
ward made, although he may thereby render himself liable 
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June 1843 to an action fora breach of his agreement. Every naked 


Tyson 
v 


Robinson. 


authority, until an act be done under it, is in law counter. 
mandable by him who has granted it. And in England, 
where a submission to arbitration is made by the parties up. 
der a rule of court, such submission is, in like manner, re. 
vocable by either party. The court, however, may, at its 
discretion, attach the party so revoking for a contempt. Not. 
withstanding the rule purports to be an order of the court, 
whereby the matters in difference are referred to the final 
determination of the arbitrators, yet the authority of the ar. 
bitrators is considered as derived from the submission of the 
parties and not under the order of the court. So fully is 
this held, that no reference whatsoever of a cause depending 
shall operate to stay the proceedings of the court therein, 
unless in the rule it be expressed, that the parties have agreed 
that all proceedings in the action shall, in the meanwhile, be 
stayed. See Watson on arbitration 11. And when ana. 
ward is duly made under a reference by rule of court andis 
returned to the court, no judgment is thereupon rendezed, as 
upon a matter ascertained through the agency of the court. 
Anciently the successful party was left altogether to his ac- 
tion to enforce the performance of the award, and even now, 
although the court may grant an attachment for contempt, 
because of the non-performance of the award, it is a matter 
of pure discretion to grant such attachment or not, and in 
very many cases, accordingly, itis refused. See Watson ut 
supra, ch. 10, s. 1 & 2, and the cases there cited. 

In this State, from our earliest recollection of its legal usa- 
ges, an operation, in many respects essentially different, has 
been allowed to a reference, under an order or rule of court, 
of a matter pending before it to the determination of arbitra- 
tors. No such order could be be made, indeed, but by the 
consent of the parties, who were entitled to demand as of 
right the trial of their controversy according to the law of 
the land. But when, upon the consent of the parties, the 
subject matter of the cause was referred by the court, the tri- 
bunal thus constituted took cognizance of the matter refer- 
red under the authority of the court. For the time, the 
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controversy was withdrawn from the court, and this with- June 1843 
drawal necessarily operated as a stay of proceedings in the ‘Tyson 
court upon the cause in the meanwhile. The consent of___¥ 
the parties was essential to the making of the order, bnt, en 
once made, the order existed proprio vigore and cou!d not 
be annulled by the act of the parties. It might he revoked 
by act of law, as by the death of either of the parties, or by 
the marriage of a feme sole, one of the parties, which mar- 
riage operated as a death of her civil rights; it might be re- 
scinded or discharged by the court which had made the rule, 
and it would be discharged, as a matter of course, if both 
parties wished it to be set aside. But unless so revoked or 
discharged, it remained in force, like every other order or 
rule of a court, until it wasexecuted. And when the award 
was returned, unless it could be impeached for just cause, a 
judgment followed thereon of course, as a judgment of the 
court follows upon any other matter, legally ascertained by 
it or through the agency of its officers. ‘This operation of 
the rule of reference and the practice under it have been 
found of great public convenience, have repeatedly received 
directly or indirectly the sanction of our courts, and are 
now too firmly rooted in our legal institutions to permit us 
to question the correctness of the principles, upon which 
they are understood to be founded. Cain v Pullam, 1 Hay. 
173. Simpson v McBee, 3 Dev.531. Waugh v Mitchell, 
1 Dev. & Bat. Eq. 510. Duncan v Duncan, 1 Ired 466. 
As to the other objection to the award, it would be worthy 
of consideration, if the rule of reference could be regarded 
as limited in its duration to the next term of the court, whe- 
ther, for the purpose of advancing justice, the whole of that 
term should not be considered as constituting in law but one 
day. But it follows clearly from what has been already 
said, that, unless the rule be expressly limited in its duration, 
it continues in force, until it be executed, or revoked by act 
of law, or discharged by the court. 
The court sees no error in the judgment below, and di- 
rects it to be affirmed. 


Per Curiam. Judgment affirmed. 
42 
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THE GOVERNOR TO THE USE OF WM. J McELROY & WIFE 
RACHEL vs. A. G. CARTER, AMINISTRATOR &c. 


June 1843 In this State, a decree in favor of the next of kin on a bill in Equity or peti- 
———————_ tion against an administrator, is not admissible evidence for the next of kin 
in a suit brought by them upon the administration bond against the admin 
istrator and his sureties. Nor can a decree in favor of the administrator on 
such a bill or petition be given in evidence by him or his sureties in such an 
action on the bond. . 
The cases of Williams v Hicks, 1 Mur. 437; McKellar v Bowell, 4 Hawks 
34; Chairman v Clark,4 Hawks 43; and Kaywood v Barneti, 3 Dev. 
& Bat. 91, cited and approved. 


Appeal from the Superior Court of Law of Davie Coun- 
ty, at Fall Term, 1842, his Honor Judge Nasu presiding. 

This was an action of debt upon the administration bond 
of William W. Long, andministrator of Thomas Oaks, de- 
ceased, the defendant’s intestate being one of the sureties in 
said bond. The following case was agreed upon. William 
W. Long was appointed administrator de bonis non of 
Thomas Oaks, deceased, at August Term, 1831, of Rowan 
County Court, and gave bond, with the defendant’s intestate 
and John Hoskins as his sureties, in the usual form. About 
the year 1833, the relator Rachel, by her then guardian, with 
the rest of the next of kin of the said Thomas Oaks, dec’d, 
filed their bill in the Court of Equity of Mecklenburg coun- 
ty, against the said Long and his wife, who was one of the 
children of the said Oaks, and against the said Long, as ad- 
ministrator of Thomas Oaks and Pleasant Oaks, tor an ac- 
count of the said estates. The defendants put in their an- 
ser, to which replication wastaken. The matter was refer- 
red to the clerk and master, an account taken, returned and 
confirmed, shewing that the relator Rachel was overpaid, 
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and a final decree entered in favor of the said Long. 'The June 1843 
present suit was brought to recover an alleged amouut Gene. 
the hands of the said Long, with which the clerk and mas- _ ¥ 
ter had failed to charge him in taking the account. If the ai 
law be in favor of the relators, then they are to have judg- 
ment for $832 91, ot which $441 84 is principal, and to 
have interest from the 11th October, 1841: if for defendant, 
then judgment accordingly. 

The presiding Judge, having been of counsel in the case, 
declined sitting on it, but at the request of the parties, and to 
enable them to take the case to the Supreme Court, gave 
judgment in favor of the defendant, from which the plain- 


tiffs appealed. 


Morehead for the plaintiffs. 
Boyden and J. H. Bryan for the defendant. 


Gaston, J. It seems to us upon the facts agreed, that 
the law is with the plaintiff, and that he is therefore entitled 
to judgment. 

The statute of 22d and 23d Chas. 2c. 10, in prescribing 
the form of the bond to be given by an administrator, makes 
ita part of the condition that the administrator “do make or 
cause to be made a true and just account of his said admin- 
istration at or before the day of ~ next, and 
all the rest and residue of the said goods, chattels and cred- 
its, which shall be found remaining upon the said adminis- 
trator’s account, the same being first examined and allowed 
by the Judge for the time being of said court, shall deliver 
and pay over to such person or persons respectively, as the 
said Judge or Judges by his or their decree or sentence, 
pursuant to the true intent and meaning of this act, shall 
limit and appoint.” ‘This condition is not broken by a re- 
fusal or neglect of the administrator to deliver and pay over 
the surplus or residue of his intestate’s estate to and among 
the next of kin, according to the statute of distributions, un- 
less there has been a previous decree or sentence of the spir- 
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June 1843 jtual court, limiting and appointing such delivery and pay- 


Governor 


Vv 
Carter. 


ment, and therefore an action will not lie upon the bond at 
the instance of the next of kin or any of them to recover 
the amount of that surplus or residue, or a share thereof, un- 
til after a decree therefor in the spiritual court. .Arhbishop 
of Canterbury v Tappan, 8 Barn. & Cress. 151. 15 Eng. 
C. L. Rep. 174. The corresponding part of the condition 
in the bond, which our statute requires from the administra- 
tor, is in these words, that the said administrator do make or 
cause to be made a true and just account of his said admin- 
istration within two years trom the date of these presents, 
and all the rest and residue of the said goods, chattels and 
credits, which shall be found remaining upon the said ad- 
ministration account, the same being first examined and al- 
lowed of by the court, shall deliver and pay unto snch per- 
son and persons respectively, as the same shall be due unto, 
pursuant to the true intent and meaning of this act.” 

In expounding this condition our Courts have uniformly 
held, at least ever since the case of Williams v Hicks, | 
Mur. 437, decided in 1810, that it is broken by a refusal or 
neglect of the administrator to deliver and pay over to the 
next of kin what may be due to them under the act of dis- 
tributions, and that therefore the next of kin may bring suit 
for their distributive shares against the sureties of the ad- 
ministrator upon the administration bond, without any pre- 
vious proceeding against the administrator, and whether the 
administrator has or has not returned an account to, or has 
or has not made a settlement with, the Court which granted 
the administration. It is one of the necessary consequences 
of this construction, that, if there has been a proceeding by 
the next of kin agaiast the administrator for an account and 
a decree thereon, such proceeding and decree, when an ac- 
tion is brought against the sureties on the bond, are not per- 
mitted to be given in evidence against them. The whole is 
res inter alios acta. They have not bound themselves, 
that the administrator shall pay what a court shall deeree 
he ought to pay, but that he shall pay what may be truly 
due to the next of kin. To establish a breach of this en- 
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gement, it must be shewn that the administrator does owe June 1843 
what is alleged to be wrongfully withheld, and this must be Governcr 
shewn by proofs upon the trial. And it necessarily follows, | ¥ 

ee . Carter. 

also, that as a decree against the administrator is not admis- 
sible in evidence against the surety, e converso a decree for 
_the administrator cannot be received in evidence tor the 
surety. ll this doctrine is so fully asserted in McKellar v 
Bowell, 4 Haws, 34. Chairmanv Clark, 4 Hawks, 43, and 
Kaywood v Barnett, 3 Dev. & Bat. 91, that we content 
ourselves with referring to these cases, as clearly recogni- 
zing and establishing it. 

We cannot but be struck with the seeming hardship and 
inconsistency, disclosed by this record, of a judgment being 
rendered for a large sum against the surety, because of his 
principal, the administrator, having withheld from the fe- 
male relator her share of the intestate’s estate, when, ina 
direct proceeding by her against that principal, it was deci- 
ded that nothing was due to her; but such inconsistencies 
must occasionally occur, so long as the responsibilities of the 
surety remain as they have been definitely settled to be on 
the bond in its present form. It is for the Legislature to con- 
sider, whether results of this kind do not furnish reasons for 
directing a modification of the bond, but we must apply the 
law as we find it. 

The judgment of the Superior Court is reversed, and 
judgment rendered for the plaintiff, according to the agree- 
ment of the parties, 


Per Curiam. Judgment below reversed and 
judgment for the plaintiff. 
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THE GOVERNOR, TO THE USE OF WILLIAM J. McELROY 
AND WIFE vs RICHARD GOWAN. 


June 1943 4 County Court has jurisdiction to take a new bond from an administrator or 
executor for the benefit of his former sureties, under the act, Rev. Stat. ch. 
46, s. 30, although no petition has been filed or verified on oath, and no 
summons has been issued against the administrator or executor, the latter 
being present and not requiring these forms to be observed. 


Appeal from the Superior Court of Law of Davie Coun- 
ty, at Fall Term, 1843, his Honor Judge Nasu _presi- 
ding. 

This was an action of debt upon the administration bond 
of William W. Long, administrator de bonis non of ‘Thomas 
Oaks, deceased, on the trial of which the following facts 
were agreed upon by the parties. William W. Long was ap- 
pointed administrator de bonis non of Thomas Oaks,at August 
Term, 1831, of Rowan County Court, and gave bond with 
Nathan Chaffin and John Hoskins as his sureties. 'Thereaf- 
ter, at November Sessions of the said Court, Long and Chaf- 
fin had some difference, and Long, to relieve, as he suppos- 
ed, the said Chaffin from liability as his surety in the said 
bond, persuaded the defendant with the said Hoskins to en- 
ter into the bond, on which the suit is brought, and tender- 
ed it to the Court, by whom it was accepted, and on de- 
manding ‘that the bond executed by Chaffin at the August 
Sessions should be surrendered, the Court refused the appli- 
cation, observing that they would hold onto both. The 
bond was in the usual form. About the year 1833, the re- 
lator, Rachel, by her then guardian, and the rest of the next 
of kin of the said Thomas Oaks, deceased, filed their bill in 
the Court of Equity, of Mecklenburg County, against the 
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said Long, administrator, and his wife, who was also one of June 1843 
the children of the said Oaks, and against the said Long as Governor 
administrator of of Thomas J. Oaks and Pleasant Oaks, for iii 
an account of the said estates. The defendants put in their 
answer, to which replication was taken. A reference was 
made to the Clerk and Master, an account taken, reported, 
and the report confirmed, shewing that there was nothing 
due to the relator, and a final decree entered in favor of the 
defendant Long, so far as regarded the present relator. The 
present suit was brought to recover an alleged amount in 
the hands of the said Long, with which the Clerk and Mas- 
ter in taking the account had failed to charge him. If the 
law be in favor of the relators, then judgment is tobe ren- 
dered in their behalf for the sum of $832 91, of which, 
$441 S4 is principal, and to bear interest from the 11th of 
October, 1841; if forthe defendant, then judgment accord- 
ingly. 
The presiding judge, having been of counsel in the case, 
declined sitting in it, but at the request of the parties, and to 
take the case to the Supreme Court, gave judgment pro for- 
ma for the defendant. 


J. T. Morehead for the plaintiff. 
Caldwell § Boyden for the defendant. 


Gaston, J. The question which has been raised in this 
case, whether the defendant can avail himself in this action 
of the decree, rendered in favor of William W. Long, ad- 
ministrator de benis non, of Thomas Oaks, in the suit in 
Equity, instituted against the said administrator by the te- 
male relator and others, the next of kin of the said Thomas, 
is precisely the same, which was raised in the case of the 
Governor at the instance of these relators against Carter, ad- 
ministrator of Chaffin, upon which our judgment has been 
given. (See the next preceding case.) This question, there- 
fore, must be determined against the defendant. 
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But other grounds of defence have been taken by him, 
which did not exist in the case referred to. One of these is, 
as has been insisted by his counsel, that the instrument de- 
clared on was delivered by Gowan, the surety, to Long, the 
principal, to be delivered by Long to the Court, upon condi. 
tion that a previous bond of Long, to which Chaffin was 
surety, should be surrendered—that this condition was not 
complied with, and that, therefore, this instrument was not 
in law the bond of the defendant. The cause was submit- 
ted to the Court upon a state of facts agreed by the parties, 
and no such fact is stated as the delivery of the instrument 
by Gowan to Long, and still less of the delivery of the in- 
strument to Long, to be by him delivered to the Court upon 
any condition whatever. The case only sets forth the mo- 
tive, which Long had in persuading the defendant to execute 
this instrument, and distinctly states, that the defendant did 
enter into the bond, and that it was tendered to and accepted 
by the Court. It adds, indeed, that on demand that the pre- 
vious bond, to which Chaffin was surety, should be surren- 
dered, the Court refused the motion. This might have been 
a disappointment to Long, and possibly also to Chaffin, but 
it was no injury to the defendant—and, at all events, did not 
impair the legal obligation, which, upon the facts stated we 
must hold, he had executed unconditionally, and which 
had been duly delivered to and accepted by the Court as the 
bond of the defendant. 

But it is insisted further, on the part of the defendant, that 
the Court had no jurisdiction to take the bond, which is 
sued upon in this action. The argument is, that the Court 
had no authority to take a bond with sureties from the ad- 
ministrator but in two prescribed cases, that is to say, either 
at the time of granting administration, or in the case special- 
ly described in the act of 1822, ch. 1137,.as modified by the 
act of 1826, ch. 23, and that this bond was not taken, when 
the administration was granted, nor in the case provided for 
in these acts. Perhaps several answers might be given to 
this argument, but that which we deem conclusive is, that 


‘upon the facts agreed it does not appear that the bond was 
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executed in a case embraced within the provisions of the June 1843 
acts referred to. ‘These provisions are, See Rev. St. c. 46, 8. Governor 
30, that the surety of an administrator or executor, conceiv- —¥ 
ing himself in danger by reason of such surety-ship, may file Gane 
his petition on oath in the County Court wherein he has 
given bond, that thereupon asummons shall issue against 
the party or parties, with and for whom the surety is bound, 
returnable to the next term, and thereupon the Court may 
compel the party or parties to give other sufficient or counter 
security, or to deliver up the estate to the petitioner or to 
such other person as the Court shall direct, or make such 
other order or rule thereon for the relief of the petitioner 
and better securing the estate, as to the Court shall seem 
just. The case, therefore, thus provided for, is one where 
the surety wishes some relief or counter-security, because of 
his responsibility for the administrator or executor—the au- 
thority of the Court in such case is to require of the admin- 
istrator or executor other or counter security, or to order 
him to deliver up the estate to the surety or other person it 
may direct, or to make such other order or rule for the re- 
lief of the surety and better securing the estate as its discre- 
tion may dictate—and the form of proceeding directed is by 
petition verified on oath, and a summons against the admin- 
istrator or executor. Now it is clear that the forms of pro- 
ceeding may be all waived by him, for the security of whose 
rights they were devised. The administrator or executor 
in a case of this kind, may dispense with the petition, the af- 
fidavit, and the summons, just as a defendant in an ordinary 
suit may dispense with a writ, or, according to our practice, 
with a declaration. He may come into Court and assent to 
do what is asked by his surety, as he may voluntarily con- 
fess a judgment to his creditor. The declared object of the 
new bond was the relief of his surety in the old bond—and 
the Court had jurisdiction to take such new bond or to adopt 
any other measure, which in its judgment relieved the sure- 
ty, and at the same time adequately provided for the safety 
of the estate. This measure did relieve the surety, if not 
as fully as he and his principal wished, yet at all events to 

43 
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June 1843 the extent of binding the sureties in the new bond to con. 
Governor tribute to any loss he might thereafter sustain by reason of 


Vv 
Gowan. 


his liability, and it evidently tended to place the estate more 
effectually out of danger. 

Another objection was taken, that if the Court had not ju- 
risdiction to receive this bond under our statutes, and if it 
could be regarded as a roluntary bond binding upon the 
parties at common law, then the action was wrongfully 
brought in the name of the successor of the Governor — 
But as we hold that the Court did act within its prescribed 
jurisdiction, this objection necessarily fails. 

The judgment of the Superior Court must be reversed 
and judgment entered for the plaintiff, according to the agree- 
ment of the parties. 


Per Curiam. Judgment below reversed and 
judgment for the plaintiff. 
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JAMES MOORE ts. JAMES TUCKER. 


Where, upon the dishonor of a bill of exchange or promissory note, the en- June 1843 
dorsee has neglected to give the proper notice, the drawer or endorser of the 
bill or endorser of the note will still be liable, if, after a knowledge of ail 
the facts, which in law would have discharged him, he promises to pay the 
bill or note. 


Appeal from the Superior Court of Law of Surry County, 
at Spring Term, 1843, his Honor Judge Dick, presiding. 

This was an action of assumpsit, in which the plaintiff 
declared in three counts, 1st. for the price of a slave; 2dly. 
on a written assumpsit by endorsing a bond in tke words 
and signatures following, to-wit: “ Qne day after date I pro- 
mise to pay James Tucker, three hundred dollars, value re- 
ceived. Witness, my hand and seal. Sept. 14th, 1835. 
(Signed) D. WALKER. [Seal.]” 
Endorsed as follows: “I assign the within note to James 
Moore, for value received. Sept. 15th, 1835. 

(Signed) JAMES TUCKER.” 

3dly. Upon a parol assumpsit. ‘The note and assignment 
were admitted ; and the plaintiff then proved, that sometime 
previous to September, 1835, in Grayson county, in the 
State of Virginia, he sold a negro slave to the defendant, 
who lived in North Carolina, for which the defendant gave 
his note ; that the defendant on the 15th of September, 1835, 
in the State of Virginia, assigned to the plaintiff the above 
recited bond on D. Walker, which had been executed in 
North Carolina, in payment of the note he had before given 
for the slave; that on the 24th of October, 1837, the plain- 
tif commenced suit in Grayson county, Virginia, on the 
bond, and failed to make his debt—that in February or 
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June 1843 March, 1839, he presented by his agent a transcript of the 
Moore record of the suit in Virginia to the defendant in North Car- 
olina, and demanded payment, when the defendant promis- 
ed to pay the debt by giving his note with surety at six 
months, which was agreed to by the plaintiff, and which the 
defendant afterwards failed todo. It was also in proof that 
Walker, the maker of the note, remained solvent long enough 
for the plaintiff to have recovered his debt from him, but 
was insolvent at the time of the promise. The Court charg- 
ed the jury, that, if they believed the testimony, the plaintiff 
was entitled to recover. The jury accordingly rendered a 
verdict for the plaintiff, and judgment being given thereon, 
the defendant appealed. 


Moore 


Vv 
Tucker. 


eVorehead for the plaintiff. 
Boyden for the defendant. 


Daniet, J. The bond was indorsed by the defendant in 
Virginia. The judge instructed the jury, that, upon the ev- 
idence offered in the case, the plaintiff was entitled to reco- 
ver; and we agree with his Honor. It is certainly true, 
that the consequence of not duly presenting a bill or note is, 
that all the antecedent parties are discharged from their lia- 
bility, whether on the instrument or on the consideration for 
which it was given, except the maker of a note or bond and 
the acceptor of a bill, who are in law the principal debtors on 
the same. 1 Leigh’s Nisi Prius, 442, and the cases there 
cited. But it is equally true, that, as the rule, requiring no- _ 
tice to be given in a reasonable time of a demand and refu- 
sal to pay, was intended for the benefit of the party entitled 
to it, that party may waive the consequence of a-neglect of 
giving due notice ; and the waiver may be either express, or 
implied from circumstances. It has been held that the sub- 
sequent promise to pay the debt, when the promisor had full 
knowledge of all the facts; which in law would have dis- 
charged him, will dispense with proof of notice. But the 
promise must be express, unconditional and unequivocal, to 
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operate as a waiver of due notice of the dishonor of a bil]. June 1843 
In this case it appeared, that an express promise was made on 
by the defendant, witha full knowledge of all the facts, 

which, supposing the law of Virginia to be the same as ours, 

would have exonerated’ him from liability on his indorse- 

ment, and he is liable on it. See all the cases collected, 

Leigh’s N. P. 456, 457. The judgment must be aflirmed. 


Per Curiam. Judgment affirmed. 


JAMES WILIAMSON & CO. vs. WYATT CANADAY. 


The principal is bound by a warranty made by his agent in the sale of a chat- 
tel. 

Where in an action for a breach of a warranty, that a slave was sound at the 
time of his sale by the defendant to the plaintiff, it appeared that he had ta- 
ken the infection of the small pox, of which disease he soon afterwards 
died—ZH. /d that it was not error in the Judge to tell the jury that they might 
take the price given for the slave as a measure of their damages, there being 
no objection taken to this instruction on the trial, the slave having been a 
total loss to the plaintiff and the price, without any evidence to the contra- 
ry, being considered the market value of the slave. 

Nor was it error in the Judge to inform the jury that in such a case they might 
include, in their assessment of damages, interest on the principal sum. 

Where the damages recovered in the court below exceeded the damages laid 
in the writ and declaration, and the variance was not discovered in that 
court but the defendant here insisted upon it on a motion in arrest of judg- 
ment, the court permitted the plaintiff to amend the record by striking out 
the excess of damages in the verdict, upon his paying the costs of the uppeal. 

The case of Grist v Hodges, 3 Dev. 198, cited and dpproved. 


Appeal from the Superior Court of Law of Granville coun- 
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June 1843 ty, at Spring Term, 1843, his Honor Judge BatT Le pre- 
William- Siding. 
= This was an action of Assumpsit, brought upon the war- 
Canaday. ranty of soundness contained in the following bill of sale, to 
wit: “1836, December the 2d. Received of James Wil- 
liamson and Co. twenty two hundred dollars in full for two 
negro men, Ephraim, a blacksmith, about 32 years old, and 
James, about thirty-three years old, which negroes I warrant 
sound, healthy and free from all claims—and I further bind 
myself to ever warrant and defend a good and lawful right 
and title for and to the said negroes, unto the said James 
Williamson and Co, and their heirs forever. Given under 
my hand the date above written. John S. Butler for Wy. 
Canaday,” which bill of sale was duly attested, proved and 
registered. ‘The breach alleged was, that the negro Ephra- 
im mentioned in the said bill of sale, was, at the tine of the 
sale, infected with the small pox, of which disease he soon 
after died, and the plaintiff claimed as damages theretor the 
whole price paid for the said negro, with interest on the same 
to the time of the trial. Upon the trial it was admitted that 
Butler, who sold the negro and gave the bill of sale was the 
agent of the defendant Canaday and sold the stave as his 
agent; but it was contended that the suit could not be main- 
tained against the principal upon the warranty contained in 
the instrument produced. The court instructed the jury, 
that the action against the principal was proper, and that, in 
assessing the plaintiff’s damages, if they found that the slave 
was infected with the fatal disorder, of which he died, at the 
time of the sale, they might give the sum paid as the price 
of the negro, with interest thereon to the time of the trial. 
No exception was made at the time to the charge in relation 
to interest, nor was any specific instruction prayed on that 
point. The jury returned a verdict for the plaintiffs, in 
which they gave as damages the price paid for the slave, 
with interest to the time of the trial. A new trial was mov- 
ed for, upon the ground teken at the trial, that the action 
could not be maintained against the defendant, and also up- 
on the ground that the court had misdirected the jury upon 
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the question of the allowance of interest in assessing the June 1843 
plaintiff’s damages. The motion was overruled, and, judg- wijiam. 
ment having been rendered pursuant to the verdict, the de- sen 

fendant appealed. Gums. 


Graham and Iredell for the plaintiffs. 
Badger, Haywood and Saunders for the defendant. 


Rverin, C.J. The objection that the action would not 
lie against the defendant has been abandoned in this court ; 
and we need say no more on it, than that, as we think, it 
was properly abandoned. The bill of sale is not under seal, 
nor in the name of the agent, and is in law the contract of 
the principal. 

Several other objections, however, have been taken. The 
first is, that the court erred in stating the price given for the 
slave to be the measure of damages ; whereas it is the dif- 
ference between the sum paid, and the real value in the state 
in which the negro was. We believe the rule, as thus stated, 
is correctly expressed. Nevertheless the court is of opinion, 
that the judgment cannot be reversed on that ground. Itis 
apparent that the slave was a total loss to the plaintiff; and 
that the case was so treated by all parties on the trial. The 
direction to the jury to give the full price or value is based 
upon the hypothesis, that the slave died of the small pox, 
existing at the time of the sale ; from which it followed al- 
most necessarily that the slave had been of no value to the 
purchaser. For the judge and jury are both entitled to the 
small portion of common sense needed to know, that a slave, 
who died of small pox, was of no actual value between the 
infection and the fatal termination. It is a disease of steady 
continuance and rapid progress, which disables the patient 
from labor, and makes the necessary attention to him both 
troublesome and dangerous. But it was insisted that, dis- 
eased as he was, he was worth something when sold, for ma- 
ny recover from the small pox, and there are persons who 
might give a considerable sum for a slave infected with that 
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June 1843 disease. If the plaintiffs had sold the negro as diseased, and 


William- 


son 


v 
Canaday. 


thereby diminished their loss, the defendant wouid have 
been perhaps entitled to a corresponding diminution of the 
damages. But there was no such suggestion. ‘The negro 
died the plaintiffs’, and was their loss ; and we are clearly of 
opinion, that they are, upon no principle, bound to account 
for any supposed price, which some’ persons might possibly 
have been willing to give for aslave in that condition. The 
purchasers were entitled to keep him ; and, if he was not of 
the qualities warranted, they were entitled to recover the 
damages actually sustained by them by reason of his un- 
soundness, which, in this case, amounted to the whole value 
of the negro, as has been already shewn, and was so consid- 
ered on the trial. But it was further urged, that the price 
given may have been more than his value, if he had been 
sound ; and that the plaintiffs have only a right to have the 
negro made good to him, as sold to him. But, generally 
speaking, we believe that the prices given for property of 
this description may be safely taken to be the fair market 
value, nothing appearing to the reverse. And, in this case, 
it was so assumed by every body; and the defendant gave no 
evidence that the value was less than the price. But, be- 
sides these particular answers to the objections, there is a 
general one; which is, that the defendant did not except to 
this part of the instruction, and therefore we must take it, 
that he was satisfied with it. Jt may, indeed, have been fa- 
vorable to him; as upon other evidence that may have been 
given, it may have appeared, that the value of the negro, if 
sound, would have been more than the price. 

Upon the question of intezest, we do not see that it was 
wrong for the jury, in their discretion, to consider the use of 
the money as a part of the plaintiffs’ loss, as is often done in 
trover; and the court informed them they might, and not 
that they were bound to give interest from the sale. But 
however that may be, under another objection of the defend- 
ant, the plaintiffs have found themselves under the necessity 
of giving up a larger sum than the amount of that part of 
the interest complained of. ‘The objection can go only to 
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interest for the time prior to notice that the plaintiffs looked June 1343 
to the defendant for payment, when the latter had an oppor- witiiam- 
tunity of making payment, and was placed in default. But * 
the plaintiffs have been obliged, for another reason, to remit @gnaday. 
$144; which exceeds the interest accrued between :the sale : 
and the commencement of this suit, and thus puts this ob- 
jection out of the case. 

On the part of the defendant a motion was then made in 
this court for arrest of judgment, upon a ground which was 
overlooked in the Superior Court ; and tkat is, that the dam- 
ages assessed exceed those laid in the writ and declaration. 
To meet this objection, the plaintiffs offer to remit the ex- 
cess, and pray that the judgment may be affirmed for the less 
sum claimed in the declaration. In Grist v Hodges, 3 
Dev. 198, the court allowed an amendment by increasing 
the damages demanded, but required the plaintiff to pay all 
the costs, because, after doing so, he was much a gainer by 
the amendment. But in this case the costs exceed the dif- 
ference between the sums laid and assessed respectively ; 
and therefore the plaintiffs do not move to amend the writ, 
but to remit a part of their damages. We find the practice 
well established in England in such a case, to allow the 
plaintiff to enter a remittitur in the court below after error 
brought and errors assigned, and then have the transcript in 
the Court of Errors made conformable, upon payment of 
the costs of the writ of error up to the time of the amend- 
ment made. It would be, of course, in our Superior Courts 
to allow the plaintiffs to remit; but it is not necessary to 
send them there for that purpose, because the statute au- 
thorizes the amendment to be made here at once, upon such 
terms as the court may deem right. We think it must be 
ou the payment of the costs in this court, which is accord- 
ing to the rule in England. Without the amendment the 
judgment would be reversed, and this defect may have led 
the qther party to appeal. But we do not think the plain- 
tiffs ought to pay more than the costs of this court; for it 
is enough that the defendant gets clear of a part of the dam- 
ages. Therefore, after the amendment, the judgment will 


Ad 
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June 1843 be affirmed for the damages laid in the declaration and the 
costs of the court below. 


Plaintiffs allowed to amend 
on payment of the costs of 
this court, and then judg- 
ment in their favor. 


Per Curiam. 


STATE vs. BRAXTON LANGFORD. 


An indictment, which charged that A. B . did construct and use a public gaming 
place in the town of H-, in the county of H., at which a game of chance 
was played, and that the defendant at the said town of H. did play at the 
said game, “and did then and there bet money with the said A. B. at and 
upon the said game” is not good. It does not sufficiently charge that the 
playing and betting by the defendant were at any public gaming place. The 
words “ then and there” have reference only to the time and to the venue, 
the county of H., and not to the public place of gaming before mentioned. 


Appeal from the Superior Court of Law of Henderson 
County, at Spring Term, 1843, his Honor Judge Nasu 


presiding. 
The defendant was tried upon the following indictment, 


to wit: 
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“State of North Carolina, in Superior Court of Law June 1843 
Henderson county. ‘ Spring Term, 1843. San 


The jurors for the State upon their oaths present that , | gford. 
Amos Dickson, late of the said county orf Henderson, on 
the 20th day of July, A. D. 1842, unlawfully did construct 
and use a public gaming place in the town of. Henderson- 
ville, in the county aforesaid, at which a game ot chance 
was played, called Chuckaluck, at which game of chance 
money was bet, and that afterwards, to wit, on the day and 
year aforesaid, one Braxton Langford, late of the said coun- 
ty, with force and arms, at Hendersonville, in the county 
aforesaid, unlawfully did play at the said game of chance, 
commonly called Chuckaluck, and did then and there bet 
money with the said Amos Dickson, at and upon the said 
game of chance, called Chuckaluck, against the form of the 
statute in such case made and provided, and against the 
peace and dignity of the State.” 


On the trial, it was proved that a man by the name of 
Dixon, carried about with hima box with three dice, anda 
paper, on which were marked in a circle six numbers, upon 
which was played the game called Chuckaluck; that the 
game was played by the paper being placed on a board, bar- 
rel, stump or whatever else would serve to rest it on; the 
person gambling selects his number on the paper, and the 
dice were thrown on the table by the proprietor, Dixon. If 
the numbers on the dice, when thrown, presented on their 
upper surface the number selected, the proprietor lost; if 
not, he won. Any number of persons might, at the same 
time, bet on the game. It was further proved, that, at the 
Spring Term, 1842, of the Superior Court of Henderson 
county, the said Dixon had his paper on a board in the pub- 
lic court yard, when he and the defendant played for money 
at the game mentioned. ‘The paper was not affixed to the 
hoard, nor was all the gambling done at one spot in tlie 
court yard. But the said Dixon would move about, and, 
whenever he could get a crowd, and persons to gamble with, 
use his paper and his dice. It was further proved, that, at 
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June 1843 the time the defendant gambled with Dixon, other persons 

State also played. It was objected by the defendant’s counsel that 

eee this was not gambling within the meaning of the act of As- 
- sembly. 

The court instrneted the jury that under the evidence the 
defendant was guilty. The jury returned their verdict ac- 
cordingly, and a motion for a new trial having been over- 
ruled, and judgment pronounced against the defendant, he 
appealed. 


Attorney General for the State. 


No counsel for the defendant. 


Daniet, J* The Statute, Rev. Stat. ch. 34, sec. 68, de- 
clares, that each and every person, who shall construct, 
erect, keep up or use any public gaming table or place where 
games of chance shall be played, shall be subject to indict- 


ment. And each and every person, who shall play at any 
of the gaming tables forbidden by this act, or any game of 
chance, and bet any money or property, shall be guilty of a 
misdemeanor. We concur in the opinion expressed by the 
judge on the trial, but find that the indictment is defective. 
It charges that the defendant did play at a game of chance, 
and that he did bet money with Dickson upon the said game 
of chance. But he is not charged with doing these acts at 
any public gaming place. The indictment states, that 
Dickson had constructed and used a public gaming place, 
but it does not state that the betting of the money by the de- 
fendant with Dickson on the said game at chance, was at 
the said public gaming place, so constructed by Dickson in 
the town of Hendersonville. Non constat, but that the bet- 
ting at the said game of chance, charged in this indictment, 
might have been in the town of Hendersonville, but not at a 
public gaming table, nor at the place charged in the bill to 
have been constructed and used by Dickson for public gam- 
bling. 'The words “ then and there” in the indictment have 
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reference only to the venue, (Henderson county,) and not to June 1843 
the public place of gaming in the town of Hendersonville _“ 
constructed by Dickson. ‘The indictment does not describe 

with certainty such facts, as in law make an offence punish- 

able under the Statute. The judgment must be arrested. 


Per Curiam. Judgment arrested. 


STATE vs. MILES BRIGGS. 


It is a good defence to an indictment for an assault and battery, that the de- 
fendant struck the prosecutor to _prevent his taking away the defendant’s 
goods and chattels, the prosecutor professing to seize them as constable by 
virtue of an execution, but not having been lawfully appointed a constable. 

Where the only evidence of the appointfhent of one to be a constable was an 
order of tne County Court in the following words: “Ordered, that G. S. 
be appointed Constable, and that he enter into bond in the sum of four 
thousand dollars, with J. O. and K. P., his sureties ;’ Held that this was a 
void act of the Court, and conferred no authority, it not appearing that any 
case existed in which they could by law exercise the power of appointing a 
Constable. 

Tt is not necessary that the defendant should have made an objection to the 
prosecutor’s authority, at the time the assault was committed. 


Appeal from the Superior Court of Law of Gates Cuun- 
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June 1843 ty, at Spring Tern, 1$45, his Honor Judge Pearson presi- 


State 
v 
Briggs. 


ding. 

The defendant was indicted and tried for an assault and 
battery upon the prosecutor, who alleged that he was a con- 
stable. ‘The facts were, that the prosecutor had a writ of 
fieri facias against the defendant, issued by a justice of the 
peace of Gutes county to any lawful officer to execute, and 
under the said execution seized the goods of the defendant, 
and the defendant committed the assault in attempting to re- 
move the goods from the possession of the prosecutor. The 
appointment of the prosecutor, as constable, appeared from 
the records of the County Court of Gates, to be in the fol- 
lowing words, to-wit : “Ordered that George W. Smith be 
appointed constable, and that he enter into bond in the sum - 
of four thousand dollars, with John W. Odom and K. Par- 
ker, his sureties.” Bond was given accordingly, and nothing 
further in regard to his appointment appeared. ‘The defend- 
ant then insisted that the said Smith was not, by an appoint- 
ment so made, invested with the rights and powers of a 
constable, and that he had no right to seize the defendant’s 
goods by virtue of the execution, inasmuch as it was only 
directed to a lawful officer. His Honor was of opinion, 
that as the defendant did not, at the time the assault was 
committed, insist on the defective appointment, he could not 
now tage the objection. The defendant was convicted, and 
a new trial having been refused and judgment pronounced 
against him, he appealed to the Supreme Court. 


Altorney General tor the State. 


No counsel for the defendant. 


Dantet, J. If it was necessary to prevent the prosecu- 
tor from taking or carrying away from the presence of the 
defendant his personal property, he might strike in defence 
of the same, if the prosecutor was not then a lawful officer. 
‘To make the defendant criminal, the onus lay on the State, 
to shew that the prosecutor was at the time a lawful officer, 
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and armed with a lawful execution. The defendant not rais- June 1343 


ing the objection at the time, in our opinion makes no differ- 
ence. ‘The prosecutor certainly was not a lawful officer.— 
The County Court of Gates had no general authority to ap- 
point constables for the county. ‘The County Court, seven 
justices being present, may appoint a constable, if any of the 
contingencies happen, which are mentioned in the 4th sec- 
tion of the 24th ch. of the Revised Statutes. The record of 
the appointment of the prosecutor to be constable, does not 
shew that any one of the said contingencies or events had 
occurred ; and there was no parol evidence, if competent, 
tending to supply that deficiency in the record. 


Per Curtam. Judgment reversed and new 
trial awarded. 


State 


Vv 
Briggs. 
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CHARLES R. KINNEY, ADM’R. OF GEORGE FEREBEE vs. WIL- 
LIAM ETHERIDGE, ADM’R. OF EDWARD SANDERS 
AND OTHERS. 


A bond, taken by a Clerk and Master of a Court of Equity in pursuanee of 
an order of the Court, and made payable to him and his successors in of- 
fice, must, on his death, be sued upon in the name of his personal represen- 
tative, there being no act of the Legislature requiring bonds to be made pay- 
able to him and his successors in office. 


Appeal from the Superior Court of Law of Camden 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action of debt upon two notes under seal for 
two hundred and fifty dollars each, payable to George Fere- 
bee, Clerk and Master in Equity for the County of Camden, 
and his successors in office. The execution of the notes 
was not denied. The defendant’s counsel contended, Ist. 
That the suit should have been brought in the name of the 
present Clerk and Master, and could not be sustained in the 
name of the administrator of Ferebee ; 2dly, That the notes 
had been paid off and satisfied. The first question was re- 
served. It is unnecessary to state the facts relied upon in 
support of the plea of payment, as the Supreme Court gave 
no opinion on the judge’s instructions upon that point. The 
jury found a verdict for the plaintiff, subject to the question 
reserved. Upon that question, the Court was of opinion that 
the notes being taken by Ferebee as Clerk and Master, un- 
der the order of the Court, the legal title did not vest in Fer- 
ebee as an individual, but vested in him as Clerk and Mas- 
ter, and that, upon the death of Ferebee, these notes should 
have remained in the office and passed to his successor, and 
that they did not pass to his administrator, so as to enable 
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him to bring this suit. The judge therefore set aside the June 1843 
verdict and directed a nonsuit to be entered, and the plaintiff yp, 


appealed. 


Kinney for the plaintiff. 


No counsel for the defendant. 


Dantet, J. The bonds were executed, payable to Fere- 
bee as Clerk and Master in Equity for the County of Cam- 
den, and his successors in office. On the death of an obli- 
gee, his interest vests in his personal representatives, though 
not included in the terms of it. A bond given to aman and 
his successors, on his death belongs to and is to be sued on 
by his execator or administrator, unless the obligee is -a cor- 
poration sale. In England, corporations are erected either 
by the charter of the King or by act of parliament, or they 
exist by prescription. In this State they are created only 
by the Legislature. The Legislature has heretofore passed 
acts, directing bonds in certain cases to be made payable to 
persons holding certain offices and to their successors in of- 
fice, as to the Governor and his successors, the Chairman of 
the County Court and his successors. These individuals 
then became sole corporations, by force of the acts of the 
Legislature, tor the particular object contemplated, and a 
bond, taken in pursuance of those laws, would go to the suc- 
cessor, and not to the executor, of the obligee. But there 
is no act of the Legislature, which directs bonds of the de- 
scription of those mentioned in this case, to be made paya- 
ble to the Clerk and Master in Equity, and his successors.— 
The bonds in this case were executed to the Clerk and Mas- 
ter by an order of the Court of Equity, but that order could 
not vest in the successor to the office the legal right to sue 
on the bonds. We are of opinion that the administrator on- 
ly had the legal right to sue on the bonds. Therefore, the 
nonsuit must be set aside, and a new trial granted. 


Per Curiam. Nonsuit set aside, and a new 
trial awarded. 
45 
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DEN ON DEMISE OF GREEN B. HUMPHRIES vs. BERRYMAN 
HUMPHRIES. 


June 1843 Where a person is put in possession of land by the owner without 





any agreement for rent, and with an express provision that he shall 
leave it whenever the owner may require him to do so, he is not a tenant 
from year to year, but stricty a tenant at will, and is not entitled to six 
months" notice to quit. 

A right to emblements does not give a right to the possession or an estate in 
the lands, but only the privilege of ingress and egress, as far as necessary for 


due attention to the crop. ; 
The cases of Love v Edmouston, | Ired. 152, and Carscn v Baker, 4 Dev. 


220, cited and approved. 


Appeal from the Superior Court of Law of Cleaveland 
County, at Spring Term, 1843, his Honor Judge Nasu pre- 
siding. 

On the trial of this ejectment it was proved, that the fa- 
ther of the defendant was the owner of the land, and had 
put the defendant in possession, with an express agreement 
that he was to Jeave it whenever the father should require 
him to doso. There was no promise or agreement by the 
father to give the land to the defendant. The defendant re- 
mained in possession of the land more one year, and made 
improvements on it. The father became dissatisfied with 
the defendant, sold the land to the lessor of the plaintiff, and 
conveyed it to him by deed, bearing date the 14th of Febru- 
ary, 1840. In the latter of the Spring, or first of the Sum- 
mer of the same year, he gave the defendant notice to leave 
the land, and, the latter not doing so, this action was brought 
in August, returnable to the Fall Term, 1840, of the Supe. 
rior Court. It was urged on the part of the defendant, that 
he was a tenant from year to year or at will, and entitled to 
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six months’ notice. The Court instructed the jury, that the June 1843 
defendant was not a tenant, but a mere occupant, and not Humphries 


entitled to six moith’s notice. The jury found a verdict for 
the plaintiff, and judgment being rendered pursuant thereto, 
the defendant appealed. 


Hoke for the plaintiff, cited 3 Dev. 2 


414, 1 Dev. & Bat. 567. Lovev 
Edmonson, 1 Ired. 152. 4 Taunt. 128. 5 Barn & Ald. 
604. 1 Dow. & Ry. 272. 3 Camp. 510. 2 Blac. Rep. 
1173. Co. Lit. 55..a. note 3. 11 Ves. 391. 16 Ves. 57, 
262. 


Caldwell for the defendant. 


Rurrin,C. J. It is true that every occupation of land 

_ under another is, in modern times, from considerations of 
policy, prima facie deemed a tenancy from year to year.— 
But it is clear, that, while the owner is thus underthe neces- 
sity of shewing the particular terms of the conéract under 
“which the occupation arose, he may shew that it was nota 
tenancy from year to year, but strictly a tenancy at will, or 
any other tenancy to be determined at a particular time or 
upon a particular event by the express agreement of the par- 
ties; and by that means avoid the necessity of giving six 
months’ notice to quit. Thus, one let into possession upon 
a contract of sale, is but a tenant at will, strictly so called. 
Love v Edmonston, 1 Ired. Rep. 152. In like manner, one 
entering under a valuntary promise of the owner to convey, 
is not tenant from year to year. Carson v Baker, 4 Dev. 
220. And those persons, it was held, were entitled, before 
being sued, to notice to quit for the purpose of determining 
the lawfulness of their possession, but were not entitled to 
six months’ notice. So, it would seem, it must be in every 
case in which the parties contract for a less notice than six 
months, or agree that there need not be any notice, or the oc- 
cupation is not referable to a year or any particular part of 
the year, but is referred expressly to the determination of 
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Humphries 
v 
Humpiaries 
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one or both of the parties. Richardson v Longridge, 4 
Taunt, 128. 5 Barn & Ald. 604. 1 Dow. & Ry. 272.— 
Here the case states that the father put the son into posses- 
sion, without an agreement for rent, and with an express 
provision, that the latter should leave it “whenever” the 
former should require, and not at the end of any year that 
the father might require. It seems to us, that there could 
not be a plainer common Jaw tenancy at will, nor a more 
distinct renunciation of the right to six mouths’ notice. 

As to the argument, that the defendant’s right to the em- 
blements should prevent the turning him out in August, 
when a growing crop might need cultivation and saving ; 
the answer is, that the right to the emblements does not give 
a right to the possession or an estate in the land, but only 
the privilege of ingress and egress, as far as necessary, for 
due attention to the crop. 


Per Curiam. Judgment affirmed. 


ad 
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WILLIAM HUNT vs. JAMES C. STEVENS. 


Money in the hands of the clerk of a court by virtue of his office cannot be June 1843 


attached. a 
The cases of Alston v Clay,2 Hay. 171, and Overton v Hill, 1 Murph. 47, 


cited and approved. 


Appeal from the Superior Court of Nash county, at 
Spring Term, 1843, his Honor Judge Manty presiding. 

This was a proceeding by original attachment. B. H. 
Blount, the clerk of the Superior court of Nash county, was 
summoned as a garnishee, and stated in his garnishment the 
amount of money he had in his office as clerk, which appa- 


rently belonged to the defendant. The plaintiff Moved the 
court that the money thus held by the clerk be condemned to 
the satisfaction of his demand. ‘The court refused this mo- 
tion, upon the ground that funds in his hands, in his official 
capacity, were rot liable to be attached: from which deci- 


sion the plaintiff appealed. 


No counsel for the plaintiff. 


B. F. Moore for the defendant. 


Danie., J. We think the opinion of the court below 
correct. It has been repeatedly deecided that money in the 
hands of a sheriff, raised by execution, or moneys in the 
hands of a clerk of a court by virtue of his office cannot be 
attached. Mlston § Co.v Clay, 2 Hay. 171. Overton v 
Hill, 1 Mur. 47. The court, and not these officers, is the 
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June 1843 proper judge to whom such moneys belong. The judgment 


must be affirmed. 


Per Curiam. Judgment affirmed. 


BOOKER T. LILLARD ve JOHN M. REYNOLDS. 


Where a testator bequeathed as follows: “ I lend to my daughter B. G. one 
negro woman and her increase that she may hereafter have,” held that this 
bequest was not void for uncertainty, but that the legatee, in order to iden- 
tify the woman, might shew that the testator had bequeathed all the negro 
women he had, except one, specifically by name to other legatees, and held 
that this one, not named in the will, passed under this bequest. 

Where one, who claimed a specific legacy, was permitted by the executor to 
take it into possession, upon an agreement that if it should be deci- 
ded he was not entitled to it, it should be returned to the executor— 
Held that this was a sufficient assent to the legacy, it being afterwards de- 
termined that the claimant was entitled under the will to the legacy claimed. 

The cases of Covington v McEntire, 2 Ired. Eq. 316, and Swain v Rascoe, 
3 Ired. Rep. 200, cited and approved. 


Appeal from the Superior Court of Law of Rockingham 
county, at Spring Term, 1843, his Honor Judge Barrie 
presiding. 


This was an action of detinue to recover a slave named 
Julina. The plaintiff claimed title under the following 
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clause of the will of Daniel Ellington, “I lend to my daugh- June 1843 
ter Betsey S. Guerant, one negro woman and her increase j,iiara 
that she may hereafter have, one negro girl named Jinny, 
during her life, and after her death, I give them and their 
increase to be equally divided amongst the heirs of her body 
lawfully begotten.” It was admitted by the parties, that the 
slave in controversy is one of the children of a slave by the 
name of 'T'abby—that Tabby was the daughter of a woman 
by the name of Sylvia, and was born between the making of 
the will and the death of the testator, Daniel Ellington— 
that the testator owned the woman Sylvia at the time of ma- 
king his will, and up to his death. It was further admitted 
that the plaintiff is entitled, as one of the children of Bet- 
sey S. Guerant, whatever that interest may be, and, if enti- 
tled to recover, the suit is properly brought. The defendant 
admitted possession of the slave, claiming under a purchase at 
a sale under an.execution against Thos. P. Guerant, husband 
of the said Betsey, which issued in February, 1841. The 
plaintiff proved that Daniel Ellington made his will at the 
time it bears date, and died about the first of November, 
1813; that his will was proved at Rockingham County 
Court, November Term, 1813, when his executor, John El- 
lington, qualified, and that the slave Tabby was born on 
the 28th of April, 1811. It was also proved that Betsey S. 
Guerant died in 1838. The defendant insisted that the be- 
quest was void for uncertainty ; that the limitation over was 
too remote, and that the same was barred by a sale of negro 
slave Tabby, made by the executor, John Ellington, to 
Thomas P. Guerant, on the 20th day of October, 1814. 
The plaintiff proposed to shew by parol, that the negro wo- 
man Sylvia, though not named in the will, was the slave in- 
tended to pass to Betsey S. Guerant under said testator’s will, 
by shewing the condition of the testator’s estate at the time 
ot his death. 'T'o the introduction of this evidence the de- 
fendant objected, but the court ruled it to be admissible. 
The plaintiff then introduced as a witness the said Thomas 
P. (Guerant, the court overruling an objection to his compe- 
tency) who testified, that, with the consent of the executor, 
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June 1843 he took possesion of the negro girl Sylviaand her child Tab- 
, Lillard 


Reynolds. 


by, a short time after the testator’s death, and kept possession 
of the slave Tabby up to the death of his wife Betsey, in 
1838—that he had had possession of Sylvia in the lifetime 
of the testator, but that he returned her to the testator some 
two years before his death and received another slave, Violet, 
mentioned in the will, in her stead—that this was done be- 
cause Sylvia commenced breeding—that Violet was in his 
possession at the testator’s death, and that Sylvia and her 
child Tabby were the only slaves owned by the testator at 
his death, which were not bequeathed by name in his will. 
This witness, on cross-examination, testified that it was de- 
nied by one of the legatees that he could take the slave Tabby 
under the will—that whether there was any dispute about 
her, when he first took possession of her, he did not recollect, 
or whether he took possession under any special agreement 
he did not recollect—but he did recollect that his right to 
this negro Tabby was disputed after he got possession—that, 
after the assent above spoken of, he and the executor came 
to an agreement that he might keep possession of T'abby un- 
til the opinion of certain counsel could be had—that consid- 
erable time elapsed before the opinion was had—that they, 
under the advice of counsel, concluded that, to satisfy the 
other legatees claiming an interest in Tabby, the executor 
should sell her at public auction—that, before the sale, he 
came to a private understanding with all the nine legatees 
except one, Paschal Ellington, that he should have their 
shares at the sum of ten dollars each—that the slave was 
advertised, and he and several persons bid—that the execu- 
tor bid for him at his request, and the slave was knocked off 
to him at the sum of $136 50; but that it was then men- 
tioned and declared by the executor that he bought for the 
witness, and the executor so returned it in his account of 
sales—that this sale was in October, 1814, when the execu- 
tor also sold some small articles of personal property belong- 
ing to the estate—that he, the witness, paid all the legatees, 
except P. Ellington, ten dollars each, and they gave to the ex- 
ecutor their receipts in full for their share of the purchase 
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money—that he also gave a receipt to the executor for his June 1843 
share—but that he paid the amount of the purchase money jiara 
due to P. Ellington to the executor, $15 16, who paid it and 
took Paschal’s receipt therefor. ‘This witness also proved, 
that after his wife’s death he sold Tabby to his son John, 
one of the tenants in remainder—that he did so, under the 
belief that he had a right—that John sold her to another, 
but, when the other children put up theirclaim John got her 
back and had her divided with the other slaves, the issue of 
Sylvia. The plaintiff also read the inventory of the execu- 
tor, in which, among other things, he says “one negro girl 
named Tabby, in the possession of Thomas P. Guerant, 
which I have a bond from said Guerant to deliver me the 
said negro, provided said Tabby does not belong to said 
Guerant.” 

For the defendant Paschal Elliott testified, that shortly 
after the testator’s death all the legatees were present, when 
the testator’s will was opened—that he disputed Guerant’s 
right to take Tabby under the wiil—that Guerant took the. 
child Tabby home with the mother Sylvia some time after 
the testator’s death, whether before or after the will was 
proved he did not recollect, under an agreement with the 
executor, that, if counsel declared he was not entitled to 
her, she was to be returned—that she was sold by the exec- 
utor at auction, in October, 1814—that several persons bid 
atthe sale—and she was bid off to Guerant—that some time 
thereafter the executor paid him his share of the purchase 
money, when he gave him his receipt therefor as for a part 
of the estaie of the testator. He also testified to similar re- . 
ceipts given by the other legatees, including Guerant. The 
defendant also shewed by an account of sales returned by 
the executor at November Term, 1814, that he had charged 
himself with the sale of a negro girl at the sum of $136 50, 

sold to Thomas P. Guerant. 

* ‘The court instructed the jury, that if they believed all the 
testimony in this cause, the plaintiff was entitled to recover. 
There was a verdict for the plaintiff, and judgment being 
rendered pursuant thereto, the defendant appealed. 


46 


Vv 
Reynolds. 






370 


June 1843 


Lillard 
Vv 


Reynolds. 


IN THE SUPREME COURT 


Graham and Kerr for the plaintiff. 
Badger and Morehead for the defendant. 


Gasron, J, The plaintiff claims the negro in dispute as 
the issue of a female slave named Tabby, which was born 
after the making of the will and before the death of Daniel 
Ellington, and was the child of a negro woman named Syl- 
via, belonging to the said Daniel. He charges, that Tabby, 
by the will of Daniel Ellington, was bequeathed to his 
daughter, Betsey S. Guerant, for life, with remainder to her 
children. The bequest, under which this claim is asserted, 
is in these words: “I lend to my daughter, Betsey S. Guer- 
ant, one negro woman and her increase that she may here- 
after have, one negro girl named Jinny, during her life, and 
after her death, I give them and their increase to be equally 
divided among the heirs of her body.” It must be conceded, 
and indeed it has not been denied upon the argument here, 
that the words “her increase that she may hereafter have” 
do embrace such increase as might be born after the making 
of the will and before the death of the testator. Covington 
v McEntire, 2 Ired. Eq. Rep. 316. Now such a disposi- 
tion puts it beyond doubt, that the testator, in this bequest, 
contemplated to give a particular negro woman, which he 
then owned and the issue which she thereafter might have. 
The legacy is clearly, therefore, on its face a specific lega- 
cy. But the testator has not named this negro woman, nor 
so described her that she can, by that description, be distin- 
guished from any others that he owned. ‘To remove this 
difficulty, the plaintiff was permitted to shew, that the plain- 
tiff owned no negro but Sylvia, except such as were by 
name given away in the same will to other persons ; so that 
Sylvia was the only one which could, without violence to 
the will, be the subject of this bequest. And it seems to us, 
that this evidence was properly received. It was not offer- 
ed to explain, control, alter or add to the dispositions ex- 
pressed in the will, but simply to apply those dispositions 
to the subject matter thereof, to identify the things therein 
given. If the testator had owned but the one negro woman, 
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there would have been no ambiguity. But the fact of his June 1843 
owning more raises the ambiguity, and the same kind of tes-~ Tinara | 
timony, which creates, is fit to be used for removing, ambi- 
guities, 

The position taken on the part of the defendant in the 
court below, that, under the bequest in question, an absolute 
estate in the negroes therein mentioned passed to Betsey 
Guerant, has been here abandoned. According to Swain v 
Rascoe, 3 Ired. 200, she took but an estate for life, and her 
children took the remainder as purchasers. 


Vv 
Reynolds. 


There is a remaining question. Was the judge correct in 
holding, that, if the evidence were credited by the jury, there 
had been in law such an assent on the part of Ellington’s 
executor as to perfect the right of Betsey Guerant’s children 
under the will, and entitle the plaintiff to a verdict? This 
question, we think, is to be answered in the affirmative. 


As the law makes the executor, to the amount of the as- 
sets, answerable to every person having demands against the 
testator’s estate, it vests in him primarily the property in 
these assets. A bequest confers indeed a right on the lega- 
tee to the thing bequeathed, which is transmissible to his 
representatives. But until the executor consents that the 
bequest shall take effect, this right is inchoate, imperfect and 
liable to forfeiture ; and it will not entitle the legatee to the 
possession of the thing given. If he take possession with- 
out the executor’s assent, he makes himself liable to an ac- 
tion of troyer or trespass. When the executor assents to the 
bequest, the legal interest, which he had in the thing be- 
queathed, ceases, and upon its ceasing, the entire property, 
both legal and eqyitable, becomes vested in the legatee. But 
the consent of the executor operates only to complete and 
perfect the previous inchoate and imperfect right of the leg- 
atee, and, when the legatee’s right is thus perfected, he de- 
rives his legacy from the bounty of the testator, and takes 
only what was given and such interest therein as was given 
to him by the testator. The assent of the executor is not a 
conveyance or transfer of his legal interest. It gives no new 





372 IN THE SUPREME COURT 


June 1843 title to the legatee, and, consequently, as to all that is not 

~ Lillard given by the will to the legatee, the assent is altogether nu- 

Reynelda gatory. 1 Roper on Leg. 565, 566. Brunsley v Grant- 
ham, Plow. 526. Now in this case the evidence is full, that 
Guerant, the husband of the legatee for life, took the negro 
woman Sylvia and her child with the consent of the execu- 
tor—thut he held the negro woman with such consent as be- 
ing unquestionably bequeathed to his wife—and that he held 
with the same consent the child Tabby, which he claimed 
as passing under the same bequest, but under an engage- 
ment with the executor to give up the child, if it was insist- 
ed, on the part of one of the residuary legatees, she did 
not pass under that bequest. That is, the executor assent- 
ed to the bequest—but would not take upon himself the res- 
ponsibility of determining between the specific legatees and 
the residuary legatees, whether under the bequest Tat- 
by passed or not. If she did pass, the specific legatees 
had his full consent to hold her. Now the most unqualified 
consent on his part could in Jaw amount to no more; and 
therefore this assent was fully sufficient to perfect whatever 
inchoate rights were given by that bequest. The executor’s 
legal interest was, by his consent, not to stand in the way of 
the enjoyment of these rights. 

Guerant having thus become the owner of the negro girl 
during his wife’s life, and her children having become the 
owners of the remaining interest in the said girl, he might, 
in any mode allowed by law for the disposition of slaves, 
have conveyed his temporary estate either to the executor or 
any other person; but he could not convey, relinquish or- 
destroy, by any act of his, ¢heir interest. Upon the death of 
his wife, notwithstanding any act of his, with or without the 
concurrence of the executor, whose consent once given could 
not be retracted, their right to the possession of the slave 
commenced. But it is manifest upon the case, that no re- 
traction of the executor’s assent, nor relinquishment of the 
rights of the legatee, was made or attempted to be made. 
The formale sale by the executor—the purchose thereat by 
Guerant—and the settlement by the residuary legatees were 
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all parts of an arrangement, which for aught that appears June 1843 
was a perfectly honest arrangement, for buying in the al-~ yinara 
leged title of these residuary legatees. If ‘Tabby did not 
pass under the bequest to Betsey Guerant and her children, 
then the title of these legatees was good, and by this mode 
he would acquire it. If Tabby did pass under that be- 
quest, he paid so much for his peace, and held by his title 
under that bequest. 

It is the opinion of the Court that the judgment of the 
Superior Court should be affirmed. 


v 
Reynolds. 


Per Cugiam. Judgment affirmed. 





IN THE SUPREME COURT. 


THOMAS WEBB rs. MOSES CHAMBERS. 


June 1843 Where a merchant renders an account to one of his customers, and the latter 
keeps it without making objection to any of its items, the jury may infer 
an admission of its correctness and a promise to pay the balance. 


Appeal from the Superior Court of Law of Person 
County, at Spring Term, 1843, his Honor Judge Barrie 
presiding. 

This was an action of assumpsit brought to recover the 
amount of a store account contracted from the year 1830 to 
1833. Pleas, General issue and statute of limitations. On 
the trial the plaintiff introduced a witness, who proved that 
on the 19th of October, 1840, the defendant was at the 
plaintiff ’s store, and the parties had a conversation for some 
time by themselves in relation to the account, when they 
came into the witness’ presence and the defendant, in reply 
to a proposition of the plaintiff that he should close his ac- 
count by bond, said he would come up at any day that 
might be named and settle the account, and would pay it 
off as soon as he could sell his tobacco, that the defendant 
then had the account in his hand, but the witness did not 
see him read it over nor did he hear it read in the defend- 
ant’s presence. The plaintiff then introduced a son of the 
defendant, who testified that his father traded at the plain- 
tiff’s store during the years mentioned in the account, but 
he could not state that any particular article therein men- 
tioned had been purchased by his father. The counsel for the 
defendant contended that the testimony was not sufficient to 
prove the account, and that, if it were, there was no such 
acknowledgment or promise to pay as would take the case 
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out of the operation of the statute of limitations. But the June 1843 
court instructed the jury, that, if they believed the a we 
ny, they might find for the plaintiff, which they did. Judg- setae 

ment being rendered pursuant to the verdict, the defendant ““"""™ 


appealed. 


Norwood for the plaintiff. 


Kerr for the defendant. 


Rurrin, ©. J. There can be no doubt of the correct- 
ness of the opinion given to the jury. It is the ordinary 
evidence of the justice of a merchant’s account, when he 
renders it to his customer and the latter keeps it without ob- 
jection to any of itsitems, Without a denial of it in ¢ofoor 
of some part of it, the jury may infer an admission of its 
correctness and a promise to pay the balance. Upon that 
part of the case alone, therefore, the court might have left it | 
to the jury on both points, that is, as proof of the delivery 
of the articles and of a mere promise to pay. But in addi- 
tion to those inferences, here the defendant, with the account 
in his hand, and after perusing it or opportunity of perusing 
it, expressly promised to settle the account and pay it. A 
promise could not be more direct or precise, for there was 
nothing left to uncertainty, as the account fixed the debt, 
which the defendant agreed to pay. 


Per Curt. Judgment affirmed. 





IN THE SUPREME COURT 


JAMES RAINEY vo. SILAS M. LINK, ADMINISTRATOR OF 
JOHN TURNER. 


June 1843 Proof that the defendant said at one time “ he owed the plaintiff right smart 
——— ——_ of money,” and at another, “he owed him the biggest debt he owed to any 
person,” will not take a case out of the statute of limitations. 

The case of Smallwood v Smallwood, 2 Dev. & Bat. 330, cited and approved. 


Appeal from the Superior Court of Law of Orange 
County, at Spring Term, 1843, his Honor Judge Battie 
presiding. 

This wasan action of assumpsit to recover the amount of 
a carpenter’s bill and also the amount of a claim for services 
rendered the defendant’s intestate as a doctor. Pleas, the 
general issue and the statute of limitations. Upon the trial, 
the testimony introduced by the plaintiff shewed that all the 
items of the plaintiff’s demand, amounting to upwards of 
one hundred dollars, were contracted more than three years 
before the commencement of the action. In order to repel 
the bar of the statute of limitations, the plaintiff introduced 
two witnesses, one of whom, a sister of the intestate, stated, 
that, not long before her brother’s death and within three 
years before the suit was brought, she was at his house in 
company with the plaintiff, who was drunk and behaved 
very rudely—that, upon the witness making some remark 
as to the impropriety of the plaintiff’s conduct, her brother 
said he did not care to affront the plaintiff, as he, the intes- 
tate, “owed him right smart of money.” The other wit- 
ness testified, that, not long before the intestate’s death and 
within three years before the commencement of this action, 
he heard the intestate say, “he owed the plaintiff the big- 
gest debt he owed to any person.” By another witness it 
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appeared that he, the witness, had a debt against the intes- June 1843 

tate at the time of his death of about eighty dollars. Rainey 
The court held and so instructed the jury, that there was 1;), 

not such an acknowledgment by the intestate of the plain- 

tiff’s claim, as to take it ont of the operation of the statute 

of limitations. The jury returned a verdict in favor of the 

plaintiff upon the general issue, but against him upon the 

issue on the statute of limitations. The plaintiff’s counsel 

thereupon moved the court to set aside the verdict upon the 

latter issue on account of misdirection, and to enter judg- 

ment for the plaintiff for the amount of the verdict in his 

favor on the first issue, or to grant a new trial. The court 

refused the motion, and having rendered judgment for the 

defendant, the plaintiff appealed. 


Graham for the plaintiff. 
Norwood for the defendant. 


Rurrin, C.J. Perhaps no undertaking would be more 
difficult, than an attempt to lay down before hand what 
words will or will not amount to a promise, so as to take a 
case out of the statute of limitations; for the construction 
will necessarily vary with the infinite variety of expressions 
that persons may use. But it is our duty to attain a rule 
upon this subject, as on others, as nearly as may be, that 
persons may know how to regulate their dealings and come 
to settlements without resorting to judicial decisions. We 
have heretofore in the case of Smallwood v Smallwood, 2 
Dev. & Bat. 330, stated our opinion, that, although the plain- 
tiff need not declare on the new promise, but may declare 
on the old one and give the other in evidence to repel the 
statute, yet the new promise, in order to have that effect, 
must be such as might be laid in the declaration as a prom- 
ise to pay the same debt, and to the same extent, as is sought 
to be recovered in the action as brought. We can conceive 
no other rule, unless one so very loose as to render the stat- 
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June 1843 ute nearly inoperative. And we held in that case, that, if 
Raine, ‘the defendant’s letter were to be considered a promise to ‘pay 


v 
Link 


the plaintiff’s demand, yet the term “demand” was too 
vague in itself, without some reference to the particular de- 
mand meant, its nature or amount, to authorize a recovery, 
if directly declared on, and therefore inadequate to help out 
an action on the original consideration. The same reasons 
apply to the case before us now. There is no direct promise 
to pay any debt; but it is an attempt to infer a promise to 
pay this debt from a mere acknowledgment that the intes- 
tate owed the plaintiff some debt, but on what account or 
to what amount he did not say and we have no means of 
collecting, nor whether he was willing to pay it. It would 
be opening the door to every mischief, for which the statute 
was intended as a remedy, if these loose declarations were 
allowed to constitute a promise to pay whatever the plaintiff 
could prove the intestate had owed him at any time and up- 
on any account. 


Per Curian. Judgment affirmed. 
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DEN EX DEM. JESSE SNELL & OTHERS ws. RICHARD YOUNG. 


Where, in a deed for land, a life estate only is mentioned in the premises and June 1843 
habendum, this cannot be enlarged into a fee, either by a warranty in fee or ————— 
by a covenant for quiet enjoyment to the grantee and his heirs. 

The case of Roberts v Forsythe, 3 Dev. Rep. 26, cited and approved. 


Appeal from the Superior Court of Law of Hyde Coun- 
ty, at Spring Term, 1843, his Honor Judge Baruey presid- 
ing. 

The facts of the case, so far as they relate to the point de- 
cided in this court, are sufficiently stated in the opinion of 
the judge. 


No counsel for the plaintiff. 


J. H. Bryan for the defendant. 


DantieEL, J. The lessor of the plaintiff claimed title to 
the land in dispute under a deed to his grand-father, John 
Mason, from David Jones, dated in 1793. In the premises 
of the said deed, Jones appears to “bargain, sell, set over 
and assign unto the said John Mason, a certain tract of land, 
&c.” The words “and his heirs,” are not superadded to the 
name of John Mason. ‘The said words (his hvirs,) are also 
wanting in the habendum clause of the deed. But the 
covenant of warranty in the said deed is thus: “I, David 
Jones, do covenent and agree to and with the said John Ma- 
son to warrant and forever defend the aforesaid premises 
from me, my heirs and assigns unto him the said John Ma- 
son, his heirs and assigns forever.” The words, heirs of 
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June 1843 the grantee, are in no part of the deed, except in the clause 


Snell 


Vv 
Young. 


of warranty. From what appears in the premises and hab- 
endum of the deed, John Mason had but a life estate in the 
land. And a life estate is not enlarged into a fee, either by 
a warranty in fee, or by acovenant for quiet enjoyment to 
the grantee and his heirs. Den ex Dem. Roberts v Forsythe, 
3 Dev. Rep. 26. Seymour's case, 10 Co. Rep. 97. The 
ancestor, John Mason, had but a life estate in the land; the 
lessor of the plaintiff therefore never had any interest in 
the same which he could lease. 

There are several circumstances stated in the case, from 
which, perhaps, it might be argued, that the defendant is 
estopped to deny the seizure in fee of John Mason. But we 
do not consider them at all, because the verdict is found sub- 
ject to the opinion of the court on certain points, beyond 
which we have not thought ourselves at liberty to go. 


’ Per Curiam. Judgment affirmed. 
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JOHN D. GRAHAM vs. H. C. HAMILTON AND ANOTHER. 


A motion to nonsuit a plaintiff for not producing books or papers, according June 1843 
to the provisions of the Rev. Stat. ch. 31, s. 86, cannot be made, unless a ‘eee 
previous order of the court has been obtained for the production of such 
Looks or papers. 

Where it appears there was a written contract shewing the nature of the title 
to certain personal property in dispute, the party wishing to avail himself of 
that title must produce the written contract, or account satisfactorily for its 
non-production. 


Appeal from the Superior Court of Law of Lincoln coun- 
ty, at Spring Term, 1843, his Honor Judge Dick presid- 
ing. 

This was an action of Trover, brought to recover the 
value of a quantity of castings, alleged to have been con- 
verted by the defendants to their own use. Alter the jury 
were charged with the cause, the defendant’s counsel pro- 
duced a notice, which had been served on the plaintiff, in 
the following words, to-wit: “Mr. John D. Graham, You 
are hereby notified to produce on the trial of the suit in 
Lincoln Superior Court, by. appeal from the County Court, 
June Term, 1841, in the case where you are plaintiff and 
H. C. Hamilton and John Brinkley defendants to produce 
the original books, in which the castings, the subject matter 
of dispute, are charged to Owen Clark. 

(Signed) H. C. HAMILTON, 
JOHN BRINKLEY.” 


And enquired of the plaintiff’s counsel whether they would 
produce the plaintiff’s books? The plaintiff’s counsel re- 
fused to produce the books. Whereupon the defendant’s 
counsel moved the court that the plaintiff be nonsuited.— 
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June 1843 This motion was refused by the Court. The plaintiff then 


Graham 


Vv 
Hamilton. 


introduced one Owen Clark as a witness, and proposed to 
prove by him that he received the castings as the agent of 
the plaintiff, for the purpose of taking them to South Caro- 
lina to sell. This evidence was objected to by the defend- 
ants, who alleged there was a written contract between the 
plaintiff and the witness Clark about the said castings, and 
that the plaintiff was estopped from giving any parol evi- 
dence of the contract between him and Clark. The de- 
fendants then produced a letter, of which the following is a 
copy, from the plaintiff to the defendant Hamilton : 


“ Vesuvius Furnace, N. C. Nov. 16th, 1839. 
Mr. Hamilton—Mr. Owen Clark has just informed me the 
load of castings he started with a few days since was stop- 
ped by you. The castings I sent to pay a debt I am bound 
to Vol. John Hoke, $118 and interest, for security to Owen 
Clark. The money I have promised, without fail, again 
Lincoln Court. Clark further owes me and my father’s es- 
tate $120 more. Finding I would have to pay the debt to 
Col. Hoke, and could not get further indulgence than Lin- 
coln Court, I directed Clark to come and get the castings 
you stopped, on my account, and pay the money over to 
Hoke as promised. J have a written agreement with Clark 
as to his property that was sold and the castings I sent with 

him. Respectfully yours, &c. 
JNO. D. GRAHAM.” 


The court overruled this objection of the defendants’.— 
Owen Clark was then examined, and swore that he receiy- 
ed the castings, as the property of the plaintiff, to take to 
South Carolina and make sale of them, and return the pro- 
ceeds to the plaintiff. He further proved, that, on his way 
to South Carolina, the defendants lévied on the castings, 
toox them out of his (witness’) possession, and converted 
them to their own use. The defendants contended that the 
castings were the property of the witness Clark—that the 
defendant, Hamilton, was a creditor of the said Clark, and 
that he levied on and sold the castings by virtue of an exe- 
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cution against Clark, which execution was produced in Juve 1843 
court. The other defendant was the officer who levied the Graham 
execution. 'The defendants introduced several witnesses to ,, * 
. . ° Hamilton. 
establish the fact that the property in the castings belonged 
to Clark. The court instructed the jury, that, if they be- 
lieved Clark, the plaintiff was entitled to recover the value 
of the castings. Whether they would believe him or not 
under all the circumstances, was for them to decide. The 
jury found a verdict for the plaintiff, and a new trial being 
refused and judgment rendered pursuant to the verdict, the 


defendant appealed. 


Osborne and Boyden for the plaintiff. 


Alexander and Hoke for the defendant. 


Daniet, J. First ; the defendants moved to nonsuit the 
plaintiff, because he did not produce his books in court on 
the trial, pursuant to the notice given him. Without now 


deciding whether the act of Assembly, Rev. Stat. ch. 31, s. 
86, extends to books of the description mentioned in this no- 
tice, we nevertheless think that the plaintiff should not have 
been nonsuited. Before the defendants could legally move 
for a nonsuit, he should, at some previous stage of the pro- 
ceedings, have obtained an order of the court for the plain- 
tiff to produce the books on the trial; no such order had 
ever been obtained. The act says, that, if the plaintiff shall 
fail to comply with such “ order” to produce the books, he 
may be nonsuited. 


But on the second question, it seems to us the judge erred. 
The goods were in the possession of Clark, and prima facie 
he was the legal owner. ‘The plointiff had afterwards writ- 
ten a letter to Hamilton claiming the property, in which let- 
ter he says, “I have a written agreement with Clark as to 
his property that was sold, and the castings 1 sent with 
him.” It therefore appears by the plaintiff’s own acknowl- 
edgement, according to the grammatical, and, as we think, ob- 
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June 1843 vious meaning of the letter, that he had an agreement in 
“Graham Writing with Clark, as to the castings sent with him. The 
v title to this property was to decide the action; the written 
Hamilton. . . 
agreement was beiter evidence of the title than the parol tes- 
timony of Clark, and the plaintiff, we think, should have 
been compelled to produce it, unless he had shewn by satis- 
factory evidence that the written agreement did not extend 
thereto, or was not in existence or in his power. 


Per Curiam. Verdict set aside and new trial 
awarded. 





OF NORTH CAROLINA. 


DEN EX DEM. HENRY A. SHULTZ AND WIFE vs. ROBERT 
YOUNG. 


Where part of the description of the boundary of a tract of land, contained in June 1843 
a grant, was from a certain point “South with A. B’s line 310 poles to C. 
D’s old corner,” and A. B’s line did not reach C. D’s corner, nor run in the 
direction towards it, but at the expiration of the 310 poles on A. B’s line 
you had to run nearly at right angles to arrive at C. D’scorner. Held that 
you must run on A. B’s Jine 310 poles, and then a straight line to C. D’s 
corner, as by so doing you would best conform to the whole description of 
the deed, though you would run fwo lines instead of one called for. 
The case of Sandifer v Foster, 1 Hay. 237, cited and approved as a leading 
case. 


Appeal from the Superior Court of Law of Stokes coun- 
ty, at Spring Term, 1843, his Honor Judge BatT.e pre- 
siding. 

This was an action of ejectment, in which the plaintiff 
claimed title under a Grant, shewing mesne conveyances to 
himself, and proving the defendant to be in possession of the 
land claimed. Upon the trial, a question arose respecting 
the construction of the description of the land contained in 
thegrant. The grant, after setting forth several lines, con- 
cerning which there was no dispute, called for “the north- 
west corner of Richard Goode’s tract,” and then proceeded 
thus: “thence south with Richard Goode’s line 310 poles to 
Thomas Goode’s old corner, thence west in said line to the 
beginning.” All these termini, “the north-west corner of 
Richard Goode’s tract,” “ Thomas Goode’s old corner,” and 
the beginning of the grant were admitted. It was insisted 
on the part of the defendant, that, in construction of law, 
the line of the grant from the north- west corner of Richard 
Goode’s tract to Thomas Goode’s old corner was a straight 
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June 1843 ]ine, although such straight line departed from Richard 
Shultz Goode’s line, and ran a different course and distance from 


v 
Young. 


those mentioned in the grant. On the part of the plaintiff 
it was insisted, that, in construction of law, the line of the 
grant pursued Richard Goode’s line south 310 poles, and 
thence turned directly to the next terminus, “'Thomas 
Goode’s old corner,” although, in so doing, it diverged at 
the end of the 310 poles nearly at a right angle, and thus 
formed two lines instead of one. His Honor left it to the 
jury, as aquestion of fact, whether the line of Richard. 
Goode did run from the north-west corner of the tract south 
310 poles as called for in the grant, and instructed the jury, 
if they so found upon the proofs, they should extend the 
line of the grant as contended for by the plaintiff. The ju- 
ry found a verdict for the plaintiff, and a judgment being 
rendered pursuant to the verdict, the defendant appealed. 


Morehead for the plaintiff. 
Boyden for the defendant. 


Gaston, J. Prima facie a call in a grant for one éer- 
minus to another is understooa to mean a direct line from 
the former to the latter point. But assuredly there may be 
accompanying words of description, which will indicate that 
the line is not to be a direct line. Thus it is of ordinary 
occurrence, that, when the cali is with a river or creek from 
one terminus to another, the river or creek, however crook- 
ed its direction or numerous its courses, if it will carry you 
tothe proposed terminus, must be followed throughout. 
Nor could there be any difficulty in holding, that, if the call 
were for a county line or the line of another tract, or a mark- 
ed line, such line, however sinuous or indirect, if it ended 
at the terminus called for, must be faithfuily followed.— 
In these cases, and cases like these, the whole of the de- 
scription of the thing granted is obviously consistent, and 
every part of it by this construction receives its full effect. 
You go from one ¢erminus to another, and you go by the 
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guide which you are directed to follow. But when the ¢er- June 1843 
minus cannot be reached merely by following the mode gun, | 
pointed out in the description, the question occurs, shall this _ v 
mode be wholly disregarded, or shall it be observed so far *°"® 
as it is represented as leading to the ¢erminus, and then to 

be relinquished for a direct line to the terminus? Herein 

it appears that the law distinguishes between the degrees of 
certainty, which different descriptions hold forth. If the 
description be one by course and distance only, it is clear 

that such description is disregarded, and the line is in law a 

direct line from one point tothe other. Butif it be bya 
permanent natural boundary, then the description is regard- 

ed as sufficiently certain to require that it should be respect- 

ed, and the line must pursue that description so far as it con- 

ducts towards the terminus. ‘This is fully established in 
Sandifer v Foster, 1 Hay. 237, which is always referred to 

as a leading authority on questions of boundary. 


Now, independently of the peculiar respect which natu- 
ral boundaries command with us, this decision is proper on 
general principles. By following the line referred to in the 
description, so far as it leads towards the ¢erminus or is ex- 
pressly directed, the call for the terminus is not disregard- 
ed. The terminus is still reached, though not reached by 
the direct line, which would have been presumed to be in- 
tended, had that call been the only description. But by 
running a direct line to the terminus, a part of the descrip- 
tion, which is perfectly intelligible, and which was assured- 
ly designed to aid in ascertaining the thing granted, is whol- 
ly rejected. It is a leading rule in the construction of all 
instruments, that effect should be given to every part there- 
of; and, in expounding the descriptions in a deed or grant 
of the subject matter thereof, they ought all to be reconciled 
if possible, and as faras possible. If they cannot stand to- 
gether, and one indicate the thing granted with superior 
certainty, the other may be disregarded as a mistaken refer- 
ence. But so long and so far as they may stand togetlier, 
each of them is to be considered as declaring the intent of 
the parties. When, indeed, the description accompanying a 
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June 1843 terminus is, “running with a line” of another deed or tract, 
Shultz 


such descripiion is ordinarily less certain than where it re- 
fers toa natural object. The latter is usually notorious, and 
can seldom therefore be mistaken ; while the former may 
not be well known, and is consequently sometimes misap- 
prehended. But in fact the lines of other tracts may be as 
notorious and certain as any natural objects, and by making 
one of these lines a part of the description of the thing 
granted, the parties represent it as a known line, by which 
the certainty of the thing granted is defined. It seems to 
us, therefore, that such adescription, as a guide for reaching 
a terminus, ought equally to be respected with one referring 
to natural objects, if the line described can be ascertained to 
have been then well known—and that it ought never to be 
disregarded altogether, unless there be reason to believe that 
it was misapprehended by the parties. ‘ 

In this case there was no reason for such belief, unless it 
were that the line described did not directly reach the ter- 
minus ; and to hold this a sufficient reason were to decide 
that the call for the terminus overruled the rest of the de- 
scription. On the contrary, there were manifest and strong 
reasons for believing that this line was well known to the 
parties. The terminus, described in the grant as the north- 
west corner of the Richard Goode tract, is admitted to be 
the true north-west corner of that grant; and the call 
“thence South with the line of the tract 310 poles,” corres- 
ponds with the course and distance of the line of the tract, 
which runs from that north-west corner. The jury have 
found that the line was where the parties to the grant called 
for it, and this must exclude the inference that they called 
for it by mistake. 


Per Curiam. Judgment affirmed. 
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DEN EX DEM. ALEXANDER BROOKS vs. SIDEY BROOKS. 


389 


The guardian of a lunatic cannot bring an action of ejectment, nor any other June 1843 


action at law, in his own name, though the guardian of an infant may. 


Appeal from the Superior Court of Law of Stanly 
County, at Spring Term, 1843, his Honor Judge Serrie 
presiding. 

In this action of ejectment, in which the demise was laid 
from Alexander Brooks, the defendant pleaded specially her 
coverture and not guilty. 

The plaintiff regularly deduced a title to the land in dis- 
pute to Ezekiel Brooks. He then offered in evidence the in- 
quest of a jury in the year 1818 finding the said Ezekiel 
Brooks an idiot, and also another inquest of a jury taken in 
1836, finding the said Ezekiel Brooks an idiot from his na- 
tivity. Healso shewed the record of the appointment of 
Alexander Brooks, the lessor of the plaintiff, to be guardian of 
the said Ezekiel by the County Court of Montgomery, in 
1836. It was admitted that the defendant was in possession 
of the land in controversy, and had been for twenty years 
and more, claiming as the wife of Ezekiel Brooks, to whom 
she was married about the year 1820. ‘The plaintiff intro- 
duced several witnesses to prove that Ezekiel Brooks, at the 
time of the alleged marriage with the defendant, was, from 
mental imbecility, incapable of ertering into the marriage 
contract. The defendant introduced on her part witnesses 
to prove, that, at the time of the alleged marriage and for 
several years thereafter, the said Ezekiel had sufficient ca- 
pacity to contract marriage—and she also proved her mar- 
riage with him. 
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June 1843 The defendant’s counsel then moved the court to instruct 
~ Brooks the jury, Ist. That, if they were satisfied from the evidence 
Brooks, tat Ezekiel Brooks had mental capacity to enter into the 
rooks. : : — 
marriage contract with the defendant, then the plaintiff 
could not recover in this action; 2dly. That the plaintiff 
could not recover in this action upon the demise laid in the 
declaration in the name of Alexander Brooks individually, 
and not as guardian—for the demise should have been laid 
in the name of Ezekiel Brooks, by his guardian, Alexander 
Brooks, or in the name of Alexander Brooks, as guardian of 
Ezekiel Brooks. 3dly. That the plaintiff could not recover . 
in this action, admitting the demise to be laid correctly, or 
to have been laid in the name of the ward by his guardian, 
or in the name of the lessor of the plaintiff as guardian, a- 
gainst the wife of the ward. These questions of law were 
reserved by the court. Under the charge of the Judge as to 
the alleged insanity at the time of the marriage, the jury 
found a verdict for the defendant. It was agreed by the 
counsel on beth sides, that Ezekiel Brooks was of non-sane 


memory at the last finding of the jury of inquest in 1836, 
and that Alexander Brooks, the lessor of the plaintiff, was 
appointed his guardian and has continued so ever since.— 
Upon the questions of law reserved, the court, being of opin- 
ion that the plaintiff could not sustain this action upon the 
demise of Alexander Brooks individually, rendered judg- 
ment for the defendant, from which the plaintiff appealed. 


Winston for the plaintiff. 


Alexander and Iredell for the defendant. 


Rurrin, C. J. The court could not help being struck 
with the novelty of this proceeding, which seems to be an 
attempt to try the validity of the defendant’s marriage in this 
ejectment, and appears to us not an appropriate method of 
deit.g so. On the one hand it is substantially a suit at law 
by the husband against the wife. If, on the other hand, the 
defendant supposed, that as the wife of the lunatic she had 
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a right to continue her residence on the land in opposition June 1843 
to the guardian’s disposition of the premises, she is mistaken. Brooks — 
It is true, as we think, that the wife and children of aluna- | ¥ 
. . - , Brooks, 
tic are entitled to maintenance out of the estate, according 
to their circumstances, after providing properly for the lu- 
natic. The statute de prerogativa regis. 17 Ed. 2, ch. 10, 
which provides that lunatics “and their household” shall 
live and be maintained competently from the issues of their 
estates, has not indeed been re-enacted here ; and for that 
reason our courts may not be authorized to extend the allow- 
ance to collateral relations or to advaneements to married 
children, as is dune in England. In re Cotton and in re 
Hinde, 2 Mer. 99. But the wife and children, constituting 
the lunatic’s family and household, are entitled to mainten- 
ance, upon the prineiple that the lunatic is bound in law to 
provide for those persons, and, therefore, it is a fair charge 
on the income of the property. Yet it will not do for those 
persons to assert their claims in this way. A reasonable 
allowance by the guardian would no doubt be sanctioned by 
the court. But it would be safest for one of the parties to 
apply, in the first instance, by yetition to the Court of Equi- 
ty for an order. It seems, hcwever, anomalous and need- 
less—if it can be done—to institute a suit at law against the 
lunatic’s wife and household, in order to let the committee 
into the management of the estate. A more direct and less 
expensive mode seems to be, to apply to the chancellor on 
petition to make an order on those persons, not to injure the 
estate nor obstruct the committee in the execution of his 
duties; fora breach of which they will incur a contempt. 
Inre Hallock, 7 John. ch. Ca. 24. But we do not pursue 
the subject further; for whether ejectment can be maintain- 
ed against the Iunatic’s wife, or, if not, whether the defend- 
ant presented that point in the proper manner, need not be 
decided in this case ; since, upon another point, the opinion 
of the court is decisively against the action. 

The action is brought on the demise of the guardian ; and, 
upon a point reserved as to the propriety of such a demise, 
the court held that it could not be maintained, and gave 
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June 1843 judgment for the defendant. Of that opinion is this court 
Brooks 
v 
Brooks. 


also; not that it makes any difference whether Alexander 
Brooks is or is not named in his style as guardian, but that 
he cannot in either manner make a demise to try the title in 
ejectment. That this was so at the common law, was ad- 
mitted in the argument. The reason is, that the demise in 
ejectment must be made by the person who has the estate 
and could enter to make the lease ; for, originally, the lease 
was made on the premises, and yet the question on the trial 
is as to his right to enter and there make the lease. But the 
committee of a lunatic had not the right of entry, as an es- 
tate in the land, nor any interest therein, nor any power over 
it, except as the mere bailiff of the sovereign, acting under 
the directions and control of the chancellor, and dischargea- 
ble at his pleasure. And even if the chancellor made an 
order, under which the committee leased, the legal title did 
not pass. ‘These doctrines are stated in the case of Knifev 
Palmer, 2 Wils. 130; and their correctness is unquestiona- 
ble. ‘The inconveniences resulting from this state of the 
law produced in England several statutes, 43 Geo. 3, c. 75, 
and others subsequently, to give the chancellor power to 
order committees to make leases, and making the leases, when 
executed, valid conveyances at Jaw. But it is obvious, that 
under these statutes the nature of the office and rights of the 
committees in the estate are not altered. He still has the 
management of the estate barely, with a power to make 
leases in certain cases. But nobody supposes that a power 

to lease enables one, who has the power, to bring ejectment 
for the land. The power is not the legal title, though, when 
executed, it passes that title; but the person taking the con- 
veyance does not derive title under him, who executed the 
power, but under him who created it, as is exempli€ed in 
conveyances under a letter of attorney. Therefore, at this 
day in England, the committee cannot maintain ejectment 
on his own demise, although his lease, actually made under 
the direction of the chancellor, there passes the legal estate 
to the lessee. 
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The same law, we think, holds here; and this is necessa- June 1843 


rily so, unless it has been altered by statute. 

On the part of the plaintiff it has been contended, that 
the law has been changed on this point by the acts, ch. 54, 
and ch. 57 of the Revised Statutes. That on “ Guardian 
and Ward,” ch. 54, s. 9, requires the guardian of an infant 
to take into possession the estate of his ward, and enacts “that 
he may bring such actions in relation thereto, as by law a 
guardian in common socage might do.” Upon this we ad- 
mit, that a guardian under the statute may bring ejectment 
on his own demise ; because it is well known that a guar- 
dian in socage could. But it does not follow, that this stat- 
ute means that an orphan’s guardian may bring ejectment 
upon a mere authority and without an interest in the land; 
but, on the contrary, it imports that the necessary estate is 
given to the guardian under the statute to maintain the ac- 
tion, as at common law the guardian in socage had. Then 
follows the act concerning “Idiots and Lunatics,” ch, 57, 
which, after authorizing the County Courts to appoint guar- 
dians, enacts that “such guardians shall continue during 
the pleasure of the court, and shall have the same powers to 
all intents and purposes, as guardians of orphans.” Upon 
this it was urged, that the guardian of a lunatic acquires the 
estate, as far as is necessary to bring ejectment, inasmuch as 
the guardian of an infanthas it. But the court cannot ac- 
cede to that inference. The act in its terms does not confer 
on a lunatic’s guardian “ the estate” or “ interest” of an in- 
fant’s guardian, but only the same powers ;” and we do not 
feel authorized to introduce so material an alteration in the 
rights of persons, without a plain legislative direction.— 
There is not only none such, but there seem several reasons 
tending to shew that no such change was intended. In the 
first place, the office, as at common law, is during the plea- 
sure of the court, and not during the lunacy, nor even du- 
ring good behavior; which indicates that he was still re- 
garded but as the bailiff. Again; no useful purpose is an- 
swered by such a change in the law. We have no doubt 
but that the act gives the guardian the power io make leases, 
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Brooks. 
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June 1843 without the previous sanction of the court, and that such 


Brooks 


v 
Brooks. 


leases are valid as legal instruments. That, we suppose, 
was the principal object of the act, together with vesting 
the power of appointment in the County Court, inasmuch 
as the terms of the Court of Equity rendered it impossible 
to obtain the requisite orders in every case, in which prompt 
action would be useful. Therefore this power was proper. 
But why should the law confer on the guardian an estate ? 
It was intimated in the argument, that it was proper for the 
preservation of the estate, inasmuch as the action of eject- 
ment cannot be maintained upon the demise of the lunatic 
himself, for the want of capacity to make alease. But, of 
necessity, if the action cannot be brought on the demise of 
the committee, it must lie on that of the infant; else the es- 
tate would be open to all intruders, who would be dispun- 
ishable. And there is no incongruity in allowing the de- 
mise by the lunatic. In himis the estate; and the action 
being fictitious and designed to try the title, it may be so 
moulded by the court as to make it answer that purpose.— 
"Therefore an actual lease to the plaintiff in ejectment is not 
requisite ; but one is supposed, if the person, by whom it is 
alleged to have been made, had the right and estate neces- 
sary to make it, and, when supposed the lease, the capacity 
also is supposed. For itis the right to make it, and not the 
fact whether it was made, that is in issue. But, in truth, it 
has long been held, that in no case can the committee main- 
tain an action at law in his own name, but that “such action 
must be brought in the name of the nen compos, whether it 
be trespass, ejectment, covenant, or of any other kind.”— 
Shelford on Lunacy, 395, and the authorities there cited. 


Per Curiam. Judgment affirmed. 
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THOMAS GARRETT, ADMINISTRATOR, &c. vs. HENRY M. 
SHAW. 


Where a justice of the peace has jurisdiction of the principal question, as ona June 1843 
contract to pay for certain articles, he also has the jurisdiction to determine ~~~~——— 
every incidental question, as for instance, whether the condit.on upon which 
the contract was to be executed has been performed. 


Appeal from the Superior Court of Law of Camden 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This action was commenced by warrant before a single 
justice of the peace. The proof was, that in 1841, the 
plaintiff’s intestate had got out a number of juniper rails in 
a certain swamp—that an action of trespass Q. C. F., in the 
name of the defendant Shaw, (who was not in actual pos- 
session but claimed title,) as plaintiff, against the present 
plaintiff’s intestate was then pending, in which the plea of 
liberum tenementum was relied on—that, pending this ac- 
tion and while the intestate was engaged in carrying the 
rails out of the swamp to the landing, the defendant came 
and insisted upon taking the rails, which the intestate per- 
mitted him to do, upon his promising to pay for the rails un- 
less the swamp was his—that the rails taken were worth 
about $20. ‘The plaintiff also proved, that at the same 
time an action of Trespass Q. C. F. in the name of Shaw 
against one Jesse Dailey, for getting rails in another part of 
the same swamp, which Shaw alleged was also covered by 
his title, was pending, in which the plea of liberum tene- 
mentum was relied on—that the intestate and Shaw agreed, 
that, in case Dailey’s suit was carried to the Superior Court, 
as both cases depended upon the same question, to. wit, the 
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June 1843 title of Shaw to the swamp, the suit against the intestate 


Garrett 


Vv 
Shaw. 


should abide the event of that against Dailey: if Shaw re- 
covered against Dailey, the intestate was to pay for the tres- 
pass he had committed ; but if Dailey was successful, then 
Shaw was to dismiss the case against the intestate. At Fall 
Term, 1911, of the Superior Court, the action against Dai- 
ley was tried, and there was a verdict and judgment in fa- 
vor of Dailey. Soon after the decision of that case, the 
warrant was issned, after which, at the next Term of the 
County Court, Shaw submitted to a nonsuit in the case a- 
gainst the plaintiff’s intestate. The plaintiff also proved 
that, upon the trial of the case against Dailey, the fact of cut- 
ting the timber was admitted, and the only question submit- 
ted tothe jury and decided was the title of Shaw to the 
swamp. ‘This evidence was objected to by the defendant, 
but admitted bythe court. The defendant’s counsel insist- 
ed, Ist. ‘That the justice had jurisdiction ; 2dly. That there 
was not sufficient evidence that the swamp did not belong 
to the defendant. ‘The court was of opinion that the jus- 
tice had jurisdiction. A promise to pay the value of certain 
rails was within the jurisdiction, and the condition did not 
have the effect to take away the jurisdiction. A jurisdiction 
over the principal implied a right to try all the incidental 
qualities. The court was also of opinion, that, supposing 
it was for the plaintiff to shew that the swamp did not be- 
long to Shaw, instead of Shaw’s being required to shew af- 
firmatively that the swamp was his, so as to defeat the pro- 
mise by the condition, still the verdict and judgment in the 
case against Dailey, explained and connected with the ques- 
tion of Shaw’s title, as between the parties to this suit, as it 
was by the evidence, was at least prima facie evidence that 
the swamp did not belong to Shaw, and, in the absence of 
any proof of title by Shaw, the jury should find for the 
plaintiff upon the promise proved. ‘There was a verdict for 
the plaintiff, and judgment being rendered pursuant there- 
to, the defendant appealed. 


No counsel for the plainuff. 


Kinney for the defendant. 
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Dante, J. ‘The judge below was of opinion that the June 1843 
justice of the peace had jurisdiction in this case, and we Garrett 
are of the same opinion. He has jurisdiction for a balance 
due on any special contract, and for goods sold and deliver- 
ed. Rev. Stat. ch. 62, s. 6. But it is said, that these goods 
were to be paid for upon a condition, and a justice cannot 
determine a case of this description, because it may involve 
the question of the title to land. We think that he can, be- 
cause, by the act of Assembly, he has jurisdiction of the 
principal question, namely, the special agreement to pay for 
the rails, and that necessarily involves the jurisdiction of de- 
termining every incidental question. Secondly ; the plain- 
tiff proved by a witness, that, upon the trial of the suit a- 
gainst Dailey, the fact of the cutting of the timber was ad- 
mitted, and that the only question submitted to the jury and 
decided was, the title of Shaw to theswamp. This evi- 
dence was objected to by the defendant, but admitted by the 
court. The objection really has no force, except that the 
evidence was superfluous in further establishing what the 
record had already. Thirdly, the defendant objected that 
the warrant was brought too soon, being before he had dis- 
missed his suit. But the answer is, that the question, uron 
which the plaintiff’s right depended, had been decided, which 
was the title to the land as determined in the suit against 
Dailey. 


v 
Shaw. 


Per Curiam. Judgment affirmed. 
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THE STATE vs. HENRY HILL AND OTHERS. 


June 1843 A sheriff has no right to take a recognizance to keep the peace from any per- 
-———__ son, arrested by him for a breach of the peace, or committed to his custody 
by a court for want of sureties for keeping the peace. 

A sheriff or other officer, when he arrests, as he has a right to do, for a breach 
ef the peace, or to prevent a breach of the peace, can only carry the,oflen- 
der before a judge or justice of the peace, who may commit or bail him, as if 
he had been arrested on a warrant. 

Regularly if a person be committed by a court for want of sureties to keep 
the peace, and he afterwards become able to give them, he should be taken 
by habeas corpus before a judge, for the purpose of entering into recogni- 
zance. But in our practice the court generally, by consent of the prosecuting 
officer, entrusts the power of taking the recognizance to a justice of the 


peace. 
The case of the State v Mills, 2 Dev. 555, cited and approved. 


Appeai from the Superior Court of Law of Craven coun- 
ty, at Spring Term, 1843, his Honor Judge BarLey pre- 
siding. 

The case was ascire facias upon a reeognizance, and the 
following facts appeared in evidence. The defendant, Hen- 
ry Hill, had been committed to the common jail of Craven 
county upon acharge of assaulting and beating his wife, in 
consequence of his inability to give security for his good be- 
havior and appearance at May Term, 1841, of Craven Coun- 
ty Court. At that term, the sheriff brought the body of the 
said Hill into court, and it was “ordered by the court that 
the said Henry Hill enter into recognizance in the sum of 
$1000, with sureties in the sam of $1000, for his keeping 
the peace towards all the citizens, and particularly towards 
his wife Cathrine for 12 months, and for his appearance be- 
fore the court at the next May Term, 1842,” and the said 
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Henry Hill, in default of such surety, was committed to the June 1843 
custody of the sheriff. And afterwards, to-wit, at August state 
Term, 1841, of the said court, John B. Dawson, Sheriff of -— 
Craven county, returned into court the following recogni- 
zance, to-wit: 


“ State of North Carolina, 
Craven County. 

Be it remembered, that on the 26th of May, 1841, per- 
sonally were present before me, John B. Dawson, sheriff of 
the county aforesaid, Henry Hill, Abner Hartley and James 
Roach, who acknowledged themselves held and firmly bound 
to the State of North Carolina in the following sums, to-wit, 
the said Henry Hill in the sum of one thousand dollars, and 
the said Abner Hartley and James Roach, in the sum of five 
hundred dollars each, to be levied out of their respective 
goods and chattels, lands and tenements. 


The condition of the above recognizance is such, that if 
the above bounden Henry Hill shall keep the peace towards 
all good citizens of North Carolina, and particularly towards 
Catharine Hill, and shall make his personal appearance be- 
fore the court to be held for this county on the second Mon- 
day of May, 1842, and shall not depart the court without 
leave had and obtained, then the above recognizance to be 
void ; otherwise to remain in full force and virtue. 

JOHN B. DAWSON, Sheriff, (Seal.)” 


A breach of the said recognizance was suggested in this, 
that the defendant Henry Hill had, within the twelve months 
for which the said recognizance was given, been guilty of 
an assault and battery on one Henry Hill, and failed to ap- 
pear at court according to the recognizance. ‘Thereupon a 
scire facias was ordered to issue upon the recognizance ; 
and, upon the return of the scire facias, the said defend- 
ants, Hartly and Roach, (the defendant Hill having left the 
State,) pleaded “nul tiel record,” upon which issue was ta- 
ken by the State. It was admitted by the defendants, that 
there had been a breach of the recognizance, as suggested 
in the scire facias, but they contended that there was no 
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June 1843 such record—that the County Court could not confer any 
~ State power on the sheriff to take a recognizance, and that the 
— sheriff could not, virtue officii or otherwise, take such a re- 
cognizance. 
The court thereupon rendered judgment for the defend- 
ants, from which the State by its Solicitor appealed to the 
Supreme Court. 


Attorney General for the State. 


J. H. Bryan for the defendants. 


Rurrin, C. J. The single question in the case is, wheth- 
er, when a person is committed to the custody of the sheriff 
by a court, for want of sureties for keeping the peace, that 
officer can in vacation take security by recognizance ac- 
knowledged before him. Upon this question [ was led to 
express the inclination of my mind in the negative, in the 


case of the State v Mills, 2 Dev. 555, when I mentioned 
some of the reasons which influenced my opinion. Those 
reasons have lost none of their force by further enquiry and 
reflection; and my brethren direct me to say that they con- 
cur in them and the conclusion. We cannot learn that the 
sheriff ever took recognizances or let persons to bail in this 
State before the act of 1797; nor, since that act, but in the 
case of one in custody under a capias on indictment found. 
There are many reasons why he should not, and why the 
power, which is a judicial function, should be exercised by 
judicial officers alone. It is true, the sheriff is a conservator 
of the peace, but that does not authorize him to require se- 
curity for the peace nor to take the recognizance, for a con- 
stable is likewise a conservator of the peace, and no one sup- 
poses that officer can take the acknowledgment of a recog- 
nizance. Both the sheriff and constable have authority to 
arrest for a breach of the peace or to prevent a breach of the 
peace ; but neither can commit the offender, or do more than 
carry him for examination before a judge or justice of the 
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peace, who may commit or bail, as if the arrest had been June 1843 
on a warrant. Regularly, if a person be committed by a State 
court for want of sureties to keep the peacc, and he becomes Hill. 
able to give them, he should be taken before a judge on ha- 

beas corpus, who would take the recognizance and discharge 

him. But as that may be often attended with delays and 

much expense, a practice has grown up, for the ease of the 
citizens, to obtain an order of the court, by the consent of 

the prosecuting officer, that the recognizance may be entered 

into, in a sum specified, before one or more justices of the 
peace. But in acting under that authority, those officers 
assume not a power, as far as respects the taking of the re- 
cognizance, which they did not possess virtute officit.— 

What they have no right to do is to let at large a person 
committed by a court of record; and it is for the purpose 

of preventing a discharge by them from being an escape, 

that the previous order of the court, authorizing such dis- 
charge, is necessary. But this has no application to the 

case of a sheriff, who has not the power, under any circum- 
stances, to take a recognizance, unless in the particular case 
authorized by the act of 1797. In our opinion, therefore, 

the judgment must be affirmed. 


Per Curiam. Judgment affirmed. 





IN THE SUPREME COURT 


ROBERT J. SAUNDERS ts. NATHANIEL HATHAWAY- 


June 1343 Although the County Courts, in authorizing the erection of toll bridges, are 

—— -——— required to /ay uniform tolls ; yet the owner of a toll bridge is not obliged 
to collect the same toll from every person. He may levy what he chooses 
from each person, keeping within the rates prescribed by the Court, or re- 
linquish it altogether. 

The County Court of Perquimons has the same power, under the private act 
of Assembly of 1838, c. 11, in relation to the toll bridge over Perquimons 
river, at the town of Hertford, which by that act they were authorized to 
purchase. 


Appeal from the Superior Court of Law of Perquimons 
County, at Spring Term, 1843, his Honor Judge Pearson 


presiding. 

This suit was commenced by warrant for $9 05, the a- 
mount of toll for passing a bridge over Perquimons river, 
at the town of Hertford. The defendant admitted that he 
had crossed the bridge as alleged, and that the usual rate of 
toll amounted to the sum sued for, and put his defence on 
the ground, that, as the plaintiff did not take toll from any 
citizens of Perquimons, he had no right to exact toll from 
him, he being a citizen of Chowan county. It was admit- 
ted that the Perquimons river at Hertford was a rapid and 
wide stream, within the meaning of the act of 1784, one over 
which it would have been too burdensome for the county of 
Perquimons to have erected a bridge, as a free bridge. It 
appeared, that in 1797, the County Court, in pursuance of 
the act of 1784, had made a contract with one Newby and 
Clary to build a toll bridge, had fixed the rates of toll, and 
granted the revenue arising therefrom to the said Newby and 
Clary, and their representatives, for °9 years—that in the 
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year 1799, and for several successive years, the County June 1843 
Court of Perquimons made a bargain with Newby and Clary gaunders 


to permit all citizens of that county to pass toll free on pub- 
lic days, for a fixed annual sum—that under a private act ot 
Assembly passed in 1838, the justices of the County Court 
had bought the bridge at the price of $5700, and the justices 
held it as trustees for the people of the county—that the jus- 
tices had, from year to year since the purchase, leased the 
bridge to the plaintiff, with the privilege of charging toll to 
all persons, except the citizens of Perquimons county and 
ministers of the gospel, who were to be permitted to pass 
toll free. The defendant’s counsel relied on the proviso of 
the act of 1784, that such toll should be general to all per- 
sons, and no one to be exempt therefrom, and insisted, that 
the county, having become the owners of the bridge, with 
power to exact or remit the usual lawful toll, had no power 
to lease to the plaintiff, making such an invidious distinc- 
tion in favor of the citizens-of Perquimons, The court was 
of opinion that, by the law in reference to bridges, water 
courses are divided into threeclasses. 1st. The small ones 
are to be bridged, if necessary, by the overseer of the road. 
2dly. ‘Those of a larger size are to be bridged out of the 
funds of the county.. 3dly. Those of the largest size are to 
have ferries, or toll bridges, under the act of 1784. On the 
first two classes, the citizens of the State have a right to ex- 
pect to pass with safety and convenience free of toll. On 
the third class, they have no right to expect to pass toll free. 
The proviso in the act of 1784, making the toll general, was 
intended to prevent the County Court from being tempted 
to include in the third class a water course of the second 
class, by being at liberty to make astipulation with the con- 
tractor to let the citizens of the county pass toll free, and 
from being tempted to grant the revenue of the tolls for a 
longer time for the like consideration. After the contract 
was made, the tolls fixed and the bridge built, the contractors 
might let any one pass toll free, or might take a certain 
yearly sum in lieu of the tolls arising from any class of per- 
sons or the citizens of any particular county, without viola- 


v 


Hathaway. 
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ting the proviso in the act of 1784. The purchase by the 
County Court in 1838, operated to vest in the justices, as 
the successors of the original contractors, all their rights for 
the unexpired term of 99 years ; and the justices had a right 
to lease to the plaintiff fora larger sum with the privilege 
of exacting toll from all persons, or for a less sum without 
the privilege of exacting toll from the citizens of Perqui- 
mons or ministers of the gospel, but of ail other persons, 
without violating the act of Assembly, and without being li- 
able to the imputation from the citizens of other counties, 
who had no right to expect to pass the bridge toll free at 
least till the end of 99 years, of making a distinction in fa- 
vor of the citizens of Perquimons, who had been taxed 
$5700, the price given, in lieu of all toll which they would 
otherwise have hadto pay. The jury found a verdict for 
the plaintiff, and judgment having been given accordingly, 
the defendant appealed. 


No counsel for the plaintiff. 


Kinney tor the defendant. 


Rurrin, C. J. Wethink no serious doubt can be raised 
of the plaintiff’s right to recover. Although the Legisla- 
ture does not allow the County Court to build a toll bridge, 
nor to authorize a private person to build one and collect 
thereat unequal tolls from different persons ; but, for obvi- 
ous reasons, requiring the court 0 uniform tolls: yet it 


is clear, that the builder of the bridge is not obliged to col- 
lect the same toll from every person. None of the reasons 
for laying such a toll apply to its collection. It is granted 
to the builder as his compensation. It is for his benefit and 
is his property; and, consequently, he may levy what he 
likes from each person, within the rates fixed by the court, 
or relinquish it altogether. As applied to a bridge, remain- 
ing private property, these positions were not disputed at the 
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bar. But it was said, that, upon a purchase by the County June 1843 
Court, the bridge becomes free for all persons, as there is NO gaunders 
difference between building a bridge and buying one already ¥ 
built; and it was pressed upon the court, that there would _— 
be danger of evading the act of 1784, (Rev. Stat. ch. 104, 
sec. 26,).if the court might grant the franchise to an indi- 
vidual, and then buy him out, with a view tothe tolls as a 
revenue to the county, raised at the expense of passengers 
from other counties. But there is no color for the imputa- 
tion of collusion in this case; for the bridge was held as 
private property for upwards of forty years, and was then 
purchased by the county under the sanction of the Legisla- 
ture. Jn the next place, it may be admitted, that, under 
the act of 1784, upon a purchase by the public, the bridge 

‘ is made public and free, yet in this case the parties did not 
trust to that act, but procured a special one to be passed to 
obviate that provision of the general law. The private act 
of 1838, ch. 11, confers on a majority of the justices of the 
County Court of Perquimons, power to purchase this bridge 
“ for the benefit of the county,” and to receive a conveyance 
for and “ hold it as trustees for the county, and to exact or 
remit the usual Jawful.toll for passing thereof, as to them 
may seem most conducive to the benefit of the people of said 
county ,” and then the justices are required to keep the 
bridge in repair, and, in default thereof, are made liable, as 
other owners of toll bridges, to be sued for damages sus- 
tained by any person. It is evident that the object of this 
act was to enable the justices to purchase and hold this, as 
a toll bridge. Without any act they could, by a mere pur- 
chase, have opened the bridge freely to the public; and it 
was the purpose of the Legislature to prevent the purchase 
from having that effect, and to vest the bridge in the justi- 
ces as legal owneis, without therein changing it from a toll 
to a free bridge. By virtue of their ownership, the justices, 
without restraining words in the act, could, of course, col- 
lect or not collect the tolls from any individuals or classes in 
their pleasure. There is no such restriction upon their 
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June 1843 rights as general owners ; but, on the contrary, the language, 

“Saunders When applied to one who is the owner of the bridge, im- 

ae ports the utmost latitude of discretion and power to “ exact 
or remit the toll.” Whether, therefore, we advert to the 
rights of ownership, or to the authority conferred on the 
justices by the act of 1838, to collect or remit tolls, we con- 
clude that they could lease to the plaintiff upon an agree- 
ment, that he should not demand toll from certain persons, 
and might from all others. 


Per Curiam. | Judgment affirmed. 





OF NORTH CAROLINA. 


THOMAS McLIN vs. JOHN H. HARDIE, 


A sheriff, to whom a writ has been delivered, but who goes out of office be- June 1843 
fore the return day of the writ, has no power to make a return on it, and 
therefore is not subject to an amercement for not doing so. 


This case originated in this Court. An execution having 
issued from June Term, 1840, at the instance of Thomas 
McLin v Robert McNamara, Ad’r. &c. on a decree in a 
suit in Equity, (see 1 Ired. Eq. Rep. 75,) and no return be- 
ing made at December Term, 1840, on motion an order was 
made, as recited in the following scire facias, and the scire 
facias directed to be issued, as follows : 


THE STATE OF NORTH CAROLINA, 
To the Sheriff of Rowan County, Greetine: 

Whereas, at the present term of the Supreme Court, be- 
gun and held in the City of Raleigh, on the last Monday in 
December, A. D. 1840, it has been made to appear to the 
court that John H. Hardie, late sheriff of the county of 
Rowan, has failed to make return of a writ of fieri facias 
issued from the office of the Clerk of said Court, bearing date 
the 2d Monday in June, A. D. 1840, directed to the Sheriff 
of Rowan county, and returnable to the present term, at the 
instance of Thomas McLin against Robert McNamara, ad- 
ministrator of Stephen L. Ferrand ; and whereas, on mo- 
tion, it was considered by the court that the said John H. 
Hardie be amerced in the sum of $100 nisi. These are | 
therefore to command vou, that you make known to the 
said John H. Hardie, that he appear before the Judges of 
the said court, at the City of Raleigh, on the 2d Monday of 
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June 1843 June next, then and there to shew cause, if any he has, why 


McLin 


v 
Hardie. 


the aforesaid judgment should not be made absolute. Here- 
in fail not, &c. Tested the last Monday of December, 1840, 
and signed by the Clerk. 


On the return of the scire facias, the defendant appeared 
and entered the following pleas : 


Joun Harpir Adsm. THomas McLin. 

And the said John, by David F. Caldwell and John H. 
Bryar, his attorneys, comes and defends the wrong and inju- 
ry, when, &c. and says that there is not any record of the 
sa'd supposed judgment in the said scire facias mentioned, 
remaining in the said court here in manner and form as the 
said Thomas hath above in his said scire facias alleged, and 
this he the said John is ready to verefy, whereupon he prays 
judgment if the said Thomas ought to have or maintain his 
aforesaid action thereof against him the said John. 

And for a further plea in this behalf, the said John, by 
leave of the court, &c. and according to the statute, &c. 
says, that the said Thomas ought not to have or maintain 
his aforesaid action thereof against him, because he says, 
that neither at the time of the issue of the said execution 
or writ of fiert facias, in the said scire facias mentioned, 
nor at the return day thereof, nor of the delivery thereof to 
him the said John, nor at any time between the said issue 
and return day was the said John sheriff of Rowan county 
aforesaid—and this the said Juhn is ready to verify. Where- 
fore, he prays judgment if the said Thomas onght to have 
or maintain his aforesaid action thereof against him, &c. 


To which pleas the plaintiff put in the following replica- 
tion : 

And the said Thomas, as to the said plea of the said John 
by him first above pleaded, saith, that he the said Thomas, 
by reason of any thing by the said John in that plea alleged, 
ought not to be barred from having and maintaining his said 
action thereof against him, because he says that there is such 
a record of the said judgment remaining in the said court 
here, as he the said Thomas hath above in his said writ of 
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scire facias alleged—and this he the said Thomas is ready June 1843 


to verify by the said record when, where and in such man- 
ner as the court here shall award and direct; and he prays 
that the said record may be inspected and seen by the court 
here. And because the said court are not yet advised what 
judgment to give of and upon the premises, a day is there- 
fore given to the parties aforesaid until the last Monday of 
December now next ensuing to have the judgment of the 
said court thereupon, for that the said court now here are 
not yet advised thereof, &c. 

And the said Thomas, as to the plea of the said John by 
him secondly above pleaded, saith the said Thomas, by rea- 
son of any thing by the said John in that plea alleged, ought 
not to be barred from having and maintaining his aforesaid 
action thereof against him, because, he says, that at the 
Court of Pleas and Quarter Sessions, begun and held for the 
said county of Rowan, at the court house in Salisbury, on 
the third Monday of August, in the year of our Lord 1838, 
a majority of the acting justices of the same county being 
then and there present, the said John was, by the said court, 
declared to have been duly elected sheriff of the said coun- 
ty of Rowan for the term of two years thence nextensuing, 
ar.d to be complete and ended, and the said John thereupon 
presently appeared before the said justices in the said court 
then and there held, and accepted the said office, and then 
and there before the said justices in the said court, entered 
into the bonds and took the oaths by law in that behalf re- 
quired for his qualification, and thereupon was then and 
there admitted and received by the said justices in the said 
court as such sheriff for and during the term aforesaid, as 
by the record of the said proceedings now remaining in the 
said court of Rowan, it doth and may more fully appear.— 
And the said Thomas in fact says that he the said John from 
thence afterwards until the end of the said two years con- 
tinually held, used and exercised his said office of sheriff, to 
wit, at Rowan aforesaid. And the said Thomas further in 
fact says that while the said John so held, used and exercis- 
ed his said office of sheriff, and more than twenty days be- 
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June 1843 fore the end of his said term of and in his said office, to wit, 


McLin 


v 
Hardie. 


on the first day of July, in the year 1840, at Rowan afore- 
said, the said writ of fieri facias was duly delivered to the 
said John as such sheriff, to be executed. And this the said 
Thomas is ready to verify. Wherefore he prays judgment 
and the said sum of $100 to be awarded to him, &c. 

To this replication there was a general demurrer, and the 
plaintiff joined in demurrer. 

The cause stood over till this Term, (June 1843) when it 
was argued by counsel. 


W. H. Haywood and Badger for the plaintiff. 
D. F. Caldwell and J. H. Bryan for the defendant. 


Daniet, J. It does not appear that the sheriff had made 
any levy under the execution before his office of sheriff ex- 
pired. If he had made a levy, it would have been his duty 
to have proceeded and completed the sale, notwithstanding 
a new sheriff had been appointed before the return day of 
the execution. But as nothing had been done on the execu- 
tion, when the defendant's office expired in August, 1840, he 
thereafter had no power to act on it. For all writs of exe- 
cution, not executed or begun to be executed by the old 
sheriff before his office expires, it is the duty of the new 
sheriff to execute. Fonseck v Magney, 6 Taunt. 231.— 
Watson on Sheriffs, 21. The question now is not, whether 
the defendant handed over this execution to the new sheriff, 
or whether it was his duty to have done so, but whether he 
is subject to a penalty for failing to return the writ into this 
court on the return day, to wit, at December Term, 1840, 
f-nr months after his office had expired. We ihink that he 

not subject to the forfeiture. The Legis'ature did not 

ntemplate a case like this when it passed the act. The 
fendant could not in law have made the return on the ex- 
cution, at the time it was returnable. Dyer 41, 355 in no- 
a Dalt. 1S. The demurrer must therefore be sustained. 
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and judgment rendered for the defendant to go without day June 1843 
and recover his costs. 


Per Curiam. Judgment for the defendant. 


STATE vs. JOSEPH KING. 


An indictment against an individual for permitting a public bridge to become 
ruinous, which he was bound to repair, must set forth how he became sub- 


jected to the duty of making repairs. 
The case of State v Wynne, 1 Hawks 451, cited and approved. 


Appeal from the Superior Court of Law of Hender- 
son County, at Spring Term, 1843, his Honor Judge Nasu 
presiding. 

The defendant was tried upon the following indictment. 

The jurors for the State upon their oaths present, that on 
the 1st day of January, 1842, there was and yet is a public 
bridge commonly called the Free bridge, situate and being 
in the county of Henderson, on the public road leading from 
Mills river to Flat Rock in said county, on French Broad 
River, used by and for all the citizens of the said county on 
foot, and with their horses, coaches, carts and other carriages 
to go, return, pass and repass, and ride over at their free will 
and pleasure—that Joseph King has a toll gate on the said 
road, and receives tolls from the passengers crossing over 
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June 1843 the said bridge and is bound and of right ought to keep the 


State 


v 
King. 


said bridge in good repair—that on the Ist day of January, 
1842, and at divers other times afierwards up to the taking 
of this inquisition, to-wit, for the space of twenty days, the 
said Joseph King, late of the said county of Henderson, with 
force and arms, unlawfully did permit and suffer the said 
bridge to be and remain very ruinous, broken, dangerous, and 
in great decay for want of upholding, maintaining, mending 
and repairing the same, so that the citizens upon and over 
the said bridge with their horses, coaches, carts, and other 
carriages, could not, during the time last «aforesaid, go, re- 
turn, pass or repass, and ride as before they were used and 
accustomed to do, and still of right ought to do, to the great 
danger of their lives and property, to the great damage and 
com:non nuisance of all the good citizens of the State upon 
and over the said bridge going, returning, passing, repassing 
and riding, against the form of the statutes in such cases 
made and provided, and against the peace and dignity of the 


State. 

On the trial it was proven, that there was a bridge over 
French Broad River in Henderson county, that there 
was a public road leading to and from that bridge on either 
side, that the defendant had placed a gate across the said 
road near the bridge, and that he had, for many years before 
the finding of the bill, exacted toll from persons passing the 
said bridge. There was no evidence offered to shew, that 
persons travelling this road could cross the river except by 
going over the bridge. It was further proved that the 
bridge was out of repair. It was objected by the defendant’s 
counsel, that, although this evidence might have been suffi- 
cient to convict the defendant for obstructing a public high- 
way by means of his gate, yet it was not sufficient to ren- 
der him liable for not keeping the bridge in repair. But the 
jury were instructed, that, if from the evidence they were 
satisfied that the bridge was the property of the defendant, 
that the road leading to and from the bridge was a public 
highway, and that the defendant exacted toll from the public 
for crossing the bridge, and further that there was not any 
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way for the public to cross the river but by the bridge, the June 1843 
defendant was guilty, as it was his duty in law to keep the  giate 


Vv 
King. 


bridge in proper repair; it being conceded it was out of re- 
pair. The jury found a verdict against the defendant. A 
motion was then made in arrest of judgment, which being 
overruled, and judgment rendered for the State, the defend- 
ant appealed. 


Adtorney General for the State. 


No counsel for the defendant. 


Gaston, J. It is very probable from the evidence dis- 
closed in this case, that the appellant has been guilty of an 
offence, tor which he is liable to punishment; but the in- 
dictment does not, in our opinion, set forth any offence with 
such explicitness as to warrant the rendering of a judgment 
thereon. It purports to charge the defendant with neglect 
of duty in permitting a public bridge to become ruinous, 
which he was bound to repair. As he was not chargeable | 
with the duty of repairing such bridge of common right, it ; 
was essential that the indictment should set forth how that 
duty was imposed upon him. It accordingly alleges, that 
he has a toll gate on a public road adjoining the said bridge 
and receives tolls from passengers crossing the said bridge, 
and it thence infers as a legal consequence, “ that he is 
bound and of right ought to keep said bridge in good re- 
pair.’ Now the statutory regulations, which we have on 
this subject, are those set forth in the 104th chapter and 26th 
section of the Revised Statutes, by which the County Courts 
are authorized to contract with builders to build bridges over 
large water courses and creeks, and to grant to them for a 
prescribed number of years the right to take certain tolls on 
persons, horses, carriages and cattle passing over the same, 
and by which it is made the duty of the builder or builders, 
his or their heirs or successors, “to keep the same in con- 
stant repair at his or their sole expense.” Under the provi- 
sions, the builder and an assignee of the builder, whether 
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June 1843 an assignee in law or in fact, may be regarded as the tempo. 
State rary owner of a bridge of this description, and in that capa 


v 


King. 


city is bound to keep such bridge in repair. Now the fact, 
that the appellant was in the habit of demanding and r. 
ceiving tolls from passengers crossing the bridge, was e7j. 
denze against him to shew that he was the owner of “a pub. 
lic toll bridge,” because he assumed to act in that character, 
State v Wynne, 1 Hawks, 451. But the indictment should 
have charged the fact of ownership, to which is attached 
the duty of making repairs, and not have set forth the evi. 
dence of that fact. 

It must be certified to the Superior Court of Henderson, 
that the indictment in this case is defective, and that judy. 
ment should be arrested. 


Per Curiam. Ordered accordingly. 
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HENRY RHODES vs. HENRY FULLENWIDER AND ANOTHER. 


To avoid a security as usurious, you must shew that the agreement was ille- June 1843 


gal from its origin. If the taking of usurious interest be co-temporaneous 
with the making of the bond, or in the contemplation of the parties, the se- 
curity will be void, although no usury appears on the face of it. , 

If a loan be made in silver, and the bond to secure it is made, by a bona fide 
agreement, payable in current bank notes, it is not usurious to include in 
the bond for such loan the difference in value between such notes and the 
silver loaned. ’ 


Appeal from the Superior Court of Law of Lincoln coun- 
ty, at Spring Term, 1843, his Honor Judge Dicx presid- 


ing. 
This was an action of debt upon a bond, of which the 
following is a copy: 


“$250. One day after date, I, Henry Fullenwider, as 
principal, and William Fullen wider, as security, do promise 
to pay Henry Rhodes, his order or assigns, two hundred and 


fifty dollars, for value received. As witness, our hands and 


seals, this 25th of January, 1839. 
HENRY FULLENWIDER, (Seal.) 
WM. FULLENWIDER, (Seal.) 


The defendants pleaded the general issue and the statute 
against usury. On the trial, the plaintiff proved the execu- 
tion of the bond. The defendants then called a witness, 
who proved, that the defendant Henry Fulleuwider inquired 
of him, if he knew any person who had money to loan— 
that witness informed him the plaintiff had $250 in silver, 
which he would loan at six per centum if the money was 
returned to him in silver, but if not, and the money was re- 
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June 1843 paid in bank notes, he must have four per centum in addi. 
Rhodes tion to the lawful interest, silver being four per centum more 
ee valuable than Bank notes. The witness at the same time 
der. informed Henry Fullenwider, that he (the witness,) was the 
agent of Rhodes, and could then let him have two hundred 
and fifty dollars in silver on the above terms, provided said 
Fullenwider would give him security. Fullenwider re. 
marked that he did not know what tu do, went off, and in a 
short time returned with the bond on which this suit js 
brought, handed it to the witness and received from the wit- 
ness two hundred and &fty dollars in silver. Fullenwider 
immediately handed back to the witness ten dollars, and told 
him to give the ten dollars with the bond to the plaintiff— 
The witness further stated, that, very shortly afterwards, he 
gave the bond and the ten dollars to the plaintiff, and that 
the plaintiff made no objection to receiving the bond or the 
ten dollars. The plaintiff then proved, that, at the date of 
the said bond, specie in the county of Lincoln was worth 

from four to ten per centum more than bank notes. 

The plaintiff’s counsel requested the court to charge the 
jary, that if the transaction was a fair sale of the silver fol- 
lowed by a loan of the money, in that case the contract was 
not usurious. The counsel further requested tke court to 
charge the jury, that if the silver was actually worth the 
four per cent. premium allowed for it by the defendant, then 
the contract was not usurious. The court declined giving 
the instructions prayed for, but instructed the jury, that, it 
from all the circumstances of the case they found, that the 
plaintif by the contract had secured to himself a greater 
rate of interest than six per centuin for the money loaned, 
and that it was his intention to do so, the contract was usil- 
rious, and they ought to find for the defendants. The jury 
found for the defendants, and judgment being rendered pur- 
suant thereto, the plaintiff appealed. 
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Hoke and Osborne for the plaintiff. 


Allerander and Boyden for the defendants. 
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DanteL, J. To avoid a security as usurious, you must June 1843 
shew that the agreement was illegal from its origin. Ifthe Rhodes 


taking of usurious interest be co-temporaneous with the ma- |_|. 
5 Fullenwi- 


se FF eEelasTrlCC SOrllCCUCUlC“‘ TSTOCOC‘( mn) l6efkhhlh Hh 


- all 


king of the bond, or in the contemplation of the parties, the "der. 


security will be void, although no usury appears upon the 
face of it. Therefore, when A. had borrowed £100 from 
B., fur which he had given a bond payable with lawful in- 
terest; but, at the time of the advance of the money, paid 
an additional premium, Lornp MansFtecp decided that the 
bond was void. Fisher v Beasley, Douglass, 225. Comyn 
on Usury, 188, 189. In the case now before us, the judge 
charged the jury, that, if the plaintiff by the contract had 
secured to himself a greater rate of interest than six per 
centum for the money loaned, and that it was his intention 
to do so, the contract was usurious and void. We see no 
objection in point of law to this charge. 

What the connsel for the plaintiff intended by his prayer 
to the court to charge, is quite unintelligible from the case 
made out and sent up to this court. It may be that he intended 
to pray the court to charge the jury, that if it was at the time 
agreed, that the bond then taken was to be paid in current 
bank paper, and that part of the agreement had been left out 
of the bond by mistake, then the intent to violate the statute 
would be negatived, and the bond would not be usurious.— 
Had such an instruction been prayed, we think it ought to 
have been given. But we are unable to see from the case 
sent here, what the counsel wanted the judge to charge, and 
therefore no opinion can be given by us upon his prayer.— 
The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 








IN THE SUPREME COURT 


STATE vs. ROBERT S. HUNTLY. 


June 1843 The offence of riding or going armed with unusual and dangerous weapons, 
—— —— to the terror of the people, is an offence at common law, and is indictable 
in this State. 

Aman may carry a gan for any lawful purpose of business or amusement; 
but he cannot go about with that or any other dangerous weapon, to tenify 
and alarm, and in such manner as naturally will terrify and alarm, a peace- 
ful people. 

The declarations of the defendant are admissible in evidence, on the part of 
the prosecution, as accompanying, explaining, and characterizing the acts 
charged. 


Appeal from the Superior Court of Law of Anson coun- 
ty, at Spring Term, 1843, his Honor Judge Serrte pre- 
siding. 

The defendant was tried upon the following indictment, 
found in Anson Superior Court : 


The jurors for the State upon their oath present, that 
Robert S. Huntly, late of the county aforesaid, laborer, on 
the first day of September, in the present year, with force 
and arms, at and in the county aforesaid, did arm himself 
with pistols, guns, knives and other dangerous and unusual 
weapons, and, being'so armed, did go forth and exhibit him- 
self openly, both in the day time and in the night, to the 
good citizens of Anson aforesaid, and in the said highway 
and before the citizens aforesaid, did openly and publicly 
declare a purpose and intent, one James H. Ratcliff and 
other good citizens of the State, then and there being in the 
peace of God and of the State, to beat, wound, kill and 
murder, which said purpose and intent, the said Robert S. 
Huntley, so openly armed and exposed and declaring, then 
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and there had and entertained, by which said arming, expo- June 1843 


sure, exhibition and declarations of the said Robert S. Hunt- 
ley, divers good citizens of the State were terrified, and the 
peace of the State endangered, to the evil example of all 
others in like cases offending, to the terror of the people, and 
against the peace and dignity of the State. 

. On the trial, it was insisted on the part of the defendant, 
that allowing all the facts charged in the indictment to be 
true, they constituted no offence for which the defendant 
could be punished as for a misdemeanor. His Honor instruct- 
ed the jury, that, if the facts charged in the indictment, were 
proven to their satisfaction, the defendant had been guilty 
of a violation of the law, and that they ought to render their 
verdict accordingly. In the investigation before the jury it 
appeared, among other things, that the defendant was seen 
by several witnesses, and on divers occasions, riding upon 
the public highway, and upon the premises of James H. 
Ratcliff, (the person named in the indictment,) armed with a 
double barrelled gun, and on some of those occasions was 
heard to declare, “that if James H. Ratcliff did not surren- 
der his negroes, he would kill him,” at others, “if James H. 
Ratcliff did not give him his rights, he would kill him ;” 
on some, that “ he had way laid the house of James H. Rat- 
clif in the night about day.break, and if he had shewn 
himself he would have killed him, that he shewed himself 
once, but for too short a time to enable him todo so, and 
that he mistook another man for him, and was very near 
shooting him.” On one occasion, that “he would kill 
James H. Ratcliff if he did not surrender his negroes, and 
that as for William Ratcliff, he was good for him any how 
on sight, that there were four or five men whom he meant 
to kill.” All these declarations were objected to by the de- 
tendant’s counsel, but were received by the court, as accom- 
panying and qualifying and explaining the defendants rid- 
ing about the county armed with a double barrelled gun.— 
The jury having found the defendant guilty, his counsel 
moved for a new trial upon the grounds, first, that the dec- 
larations of the defendant before mentioned, were improper- 


State 


v 
Huntly, 
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June 1843]y received ; secondly, because the judge should have told 


State 


Vv 
Huntly. 


the jury, that supposing all the facts charged in the indict. 
ment to be true, still the defendant was entitled to their yer. 
dict. The motion was overruled, and judgment having 
been pronounced, the defendant appealed. 


Attorney General for the State. 


Winston for the defendant. 


Gaston, J. On the trial it was insisted by the defend- 
ant’s counsel, and the judge was required so to instruct the 
jury, that if the facts charged in the indictment were all 
true, they nevertheless constituted in law no offence of which 
they could find the defendant guilty. His Honor refused 
this prayer, and instructed the jury, that, if the facts charged 
were proved to their satisfaction, it was their duty to find 
him guilty. The same ground of defence has been taken 
here by way of a motion in arrest of judgment ; but we are 
of opinion that in whatever form presented, it is not tenable. 

The argument is, thut the offence of riding or going a- 
bout armed with unusual and dangerous weapons, to the 
terror of the people, was created by the statute of North- 
ampton, 2nd Edward the 3d, ch. 3d, and that, whether this 
statute was or was not formerly in force in this State, it cer- 
tainly has not been since the first of January, 1838, at which 
day it is declared in the Revised Statutes, (ch. Ist, sect. 2,) 
that the statutes of England or Great Britain shall cease to 
be of force and effect here. We have been accustomed to 
believe, that the statute referred to did not create this of- 
fence, but provided only special penalties and modes of pro- 
ceeding for its more effectual suppression, and of the correct- 
ness of this belief we can see no reason to doubt. All the 
elementary writers, who give us any information on the 
subject, concur in this representation, nor is there to be found 
in them, as far as we are aware of, a dictum or intimation 
to thecontrary. Blackstone states, that “the offence of rid- 
ing or going armed with dangerous or unusual weapons, is a 
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crime against the public peace, by terrifying the good people June 1848 
of the land; and is particularly prohibited by the statute state 
of Northampton, 2 Edward 3d, ch. 3d, upon pain of for- Huntly. 
feiture of the arms, and imprisonment during the King’s 
pleasure.” 4B). Com. 149. Hawkins, treating of offences 
against the public peace under the head of “ Affrays,” point- 
edly remarks, “ but granting that no bare words in judg- 
ment of law carry in them so much terror as to amount to 
an affray, yet it seems certain that in some cases there may 
be an affray, where there is no actual violence, as where a 
man arms himself with dangerous and unusual weapons in 
such a manner, as will naturally cause a terror to the people, 
which is said to have been always an offence at common 
law and strictly prohibited by many statutes.” Haw. P. C. 
B. 1, ch. 28, sect. 1. Burns and Tomlyns inform us, that, 
this term “ Affray,” is derived from the French word “ ef- 
frayer” to affright, and that anciently it meant no more, 
“as where persons appeared with armour or weapons not 
usually worn, to the terror of others.” Burn’s Verbo “ Af- 
fray.” Dierdo. It was declared by the Chief Justice in Sir 
John Knight's case, that the statute of Northampton was 
made in affirmance of the common law. 3 Mod. Rep. 117. 
And this is manifestly the doctrine of Coke, as will be found 
on comparing his observations on the word “ Affray,” which 
he defines (3d Just. 158,) “a public offence to the terror of 
the King’s subjects, and so called because it affrighteth and 
maketh men afraid, and is enquirable in a Jee¢ as a common 
nuisance,” with his reference immediately thereafter to this 
statute, and his subsequent comments on it (3d Inst. 160,) 
where he cites a record of the 29th year of Edward Ist, 
shewing what had been considered the law then. Indeed, it 
those acts be deemed by the common law crimes and mis- 
demeanors, which are in violation of the public rights and 
of the duties owing to the community in its social capacity, 
itis difficult to imagine any which more unequivocally de- 
serve to be so considered than the acts charged upon this de- 
fendant. ‘They attack directly that public order and sense 
of security, which it is one of the first objeets of the com- 
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June 1843 mon law, and ought to be of the law of all regulated socie. 


State 


Vv 
Huntly. 


ties, to preserve inviolate—and they lead almost necessarily 
to actual violenee. Nor can it fora moment be Supposed, 
that such acts are less mischievous here or less the proper 
subjects of legal reprehension, than they were in the coup. 
try of our ancestors. The bill of rights in this State ge. 
cures to every man indeed, the right to “bear arms for 
the defence of the State.” While it secures to him a right of 
which he cannot be deprived, it holds forth the duty in exe. 
cution of which that right is to be exercised. If he employ 
those arms, which he ought to wield for the safety and pro. 
tection of his country, to the annoyance and terror and dan. 
ger of its citizens, he deserves but the severer condemnation 
for the abuse of the high privilege, with which he has been 
invested. 

It was objected below, and the objection has been also 
urged here, that the court erred in admitting evidence of 
the declarations of the defendant, set forth in the case, be- 
cause those, or some of them at least, were acknowledgments 
of a different offence from that charged. But these declara- 
tions were clearly proper, because they accompanied, ex- 
plained, and characterized the very acts charged. They 
were not received at all as admissions either of the offence 
under trial, or any other offence. They were constituent 
parts of that offence. 


It has been remarked, that a double-barrelled gun, or any 
other gun, cannot in this country come under the description 
of “unusual weapons,” for there is scarcely a man in the 
community who does not own and occasionally use a gun 
of some sort. But wedo not feel the force of this criticism. 
A gun is an “unusual weapon,” wherewith to be armed 
and clad. Noman amongst us carries it about with him, as 
one of his every day accoutrements—asa part of his dress— 
and never we trust will the day come when any deadly 
weapon will be worn or witlded in our peace loving and 
law-abiding State, as an appendage of manly equipment.— 
But although a gun is an “nnusual weapon,” it is to be re- 
membered that the carrying of a gun per se constitutes no 
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offence. For any lawful purpose—either of business or a Jane 1843 
musement—the citizen is at perfect liberty to carry his gun. ,,,, _ 
Itis the wicked purpose—and the mischievous result—which 
essentially constitute the crime. He shall not earry about this 
or any other weapon of death to terrify and alarm, and in such 
manner as naturally will terrify and alarm, a peaceful peo- 
ple. , 
Oour opinion is, that there is no error in the sentence be- 
low. This decision will be certified to the Superior Court 


of Anson accordingly. 


v 
Huntly. 


Per Curiam. Ordered accordingly. 
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STATE vs. HAMPTON B. TILLY. 


June 1843 In an indictment against an overseer for the murder of his employer, it is not 


competent for the prisoner to offer evidence of the general temper and de. 
portment of the deceased towards his overseers and tenants. 

It is not competent for a prisoner indicted for murder to give in evidence his 
own account of the transaction related immediately after it occurred, though 
no third person was present when the homicide was committed. 

It is not error in the judge to tell the jury, on the trial of an indictment for mur. 
der, that “if they believed from the evidence that the prisoner had malice 
against the deceased on the morning of the day when the killing occurred, 
and there was no evidence that such malice was abandoned, even if the pr:- 
soner accidentally fell in with the deceased, the question of manslaughter 
could not arise, as the malice would exclude provocation ;” it being clear 
from the context of the charge that the malice spoken of was the purpose 
to killor do great bodily harm to the deceased. 

The language of a judge in his charge to a jury is to be read with reference 
to the evidence and the points disputed on the trial ; and, of course, is to be 
construed with the context. 

Although a person may not go in search of or lie in wait for another, whom 
he kills, yet if he has formed the purpose to kill him, and, within a short 
time after form'ng and avowing snch purpose, he, duly armed, meets the 
other by chance, whether in public or in secret, and slays him immediate- 
ly, there is a presumption that he did it on the previous purpose and grudge, 
if there be no evidence of a change of purpose. 


The case of the State v Johnson, | Ired. Rep. 354, cited and approved. 


Appeal from the Superior Court of Law of Guilford 
County, at Spring Term, 1843, his Honor Judge Battie 
presiding. 

The defendant was tried upon an indictment for the mur- 
der of William G. Martin. On the trial, Rebecca Goff, the 
first witness for the State testified that, at the time of the 
homicide, 9th September last, she was a single woman, liv- 
ing in the family of the prisoner, who was an overseer of 
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the deceased on a plantation in Stokes, about 4 miles {rom June 1843 
the place at which the deceased used to reside—that in the state 
evening, before it took place, the deceased was superintend- Tue. 
‘ing the mowing of the meadow and putting away the hay, : 
on the said plantation, over which the prisoner had no su- 
pervision. While the deceased was so engaged, she testi- 
fied that the prisoner, being then at the house with the wit- 
ness and his wife, cursed and abused the deceased with great 
bitterness, said his house was about to be watched that night, 
and he would see who watched it—that he went out into the 
yard when it was supposed the deceased was about to pass 
with the hands and Ox-cart from the meadow, but the de- 
ceased did not pass by. On cross-examination, she stated 
that the prisoner said the deceased accused him of trading 
with his negroes, and therefore was going to watch. She 
stated, that, after the return of the prisoner into the house, 
he said that the deceased accused him of not working e- 
nough and running about—that the deceased was the mean- 
est man living, he would not take as much from him as he 
had done—that the devil was getting in him (prisoner) 
stronger and stronger every day—that he had had 12 fights 

in one year and whipped every time—had whipped better 
men than the deceased. When supper was prepared he re- 
fused to eat, saying the devil was too strong in him for him 
to eat—and wished he had adram. The next morning he 
said the devil was still in him—went off tocarry to a neigh- 
bor’s house a cross cut saw, which had been borrowed to 
saw board timber, and returned with ardent spirits—cursed 
the deceased and said, that whenever Martin heard his horn 
blow, he came around the fields. And he then went out in- 

to the yard and blew his horn. He then went off to where 
the hands were at work. In about two hours he came back 
ina hurry and got his gun, loaded it in great haste in the 
yard. Witness asked him what he was going to shoot, he 
replied “ nothing much” and went off in a run, in the direc- 
tion from which he came, having. driven back his hounds, 
which were about to follow him—that he both came from, 
and went in the diréction of the Board tree. Soon there- 

53 
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June 1843 after a negro man of the plantation came to the house where 


State 


v 
Tilly. 


the witness was, on the riding horse of the deceased, (which 
he usually rode and kept at his own house) for a Frow to 
rive the timber into boards, got it and went in the direction 
of the tree. A short time after this, another negro of the 
plantation came running from the’same direction in great a. 
larm with the intelligence of the killing. On her cross-ex- 
umination she stated, that the deceased had been at the pri- 
soner’s house about sun-set of the afternoon previous to get 
a webb of cloth, that the prisoner’s wife had woven for him, 
but the prisoner was not then at the house—also that she 
heard no cry of hounds in the woods at the time—that the 
prisoner hurried off with his gun as before stated. The 
counsel for the prisoner admitted that the deceased had been 
slain by the prisoner, but alleged that it was done in self-de. 
fence—and offered to shew what were the acts and declara- 
tions of the prisoner, made immediately after the transaction, 
upon his return to his house, in relation to it. On objection 
by the State, his Honor ruled that the declarations of the 
prisoner after the homicide were not admissible, unless of- 
fered by the State, in which event, he had a right to all that 
he then said. But that he had a right to give in evidence, 
what was his conduct and demeanor after the killing. He 
then shewed by this witness, as well as others, that, about 
a hour after he had gone off with his gun, he returned to 
his house—made no effort to escape—that the line of the 
State of Virginia was about 10 miles distant—that he went 
off to some neighbor’s houses and asked them to view the 
body of the deceased, and sent for a magistrate—staid at 
home all the night following, and made no effort to escape 
or resist when arrested the next day. 

Christopher Eaton, a witness for the State, was mowing 
for the deceased in the meadow aforesad—the deceased came 
there on his riding horse in the forenoon, was in jocose con- 
versation with him ar hour or two, when a cloud rising, the 
deceased went off in the direction of the board tree aforesaid 
to get the prisoner and the hands to help to put up the hay. 
About an hour afterwards one of the negro men came gal- 
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loping to him on the riding horse of the deceased, with the June 1843 
alarm of the homicide. Witness went then to the house of gi, _ 
the prisoner, about a mile from the meadow, and meeting the 
former witness and the wife of the prisoner and one Breed- 
love at the spring, they all walked to the house together— 
they found the prisoner there. Witness went then with 
Breedlove to the board tree, and saw the body of deceased 
lying dead, and also an axe, his head badly wounded and 
very bloody. Spattered blood or other fluid of the body was 
also visible on the leaves around and on the helve of the axe, 
which had the appearance of having come from the right 
side, and a drop on the axe itself which lay near him.— 
_ Witness testified that he saw no marks of a scuffle or ren- 
countre at the place, and that a heavy shower of rain fell 
after he left, and before any other person came. 

Ann Sturdivant, a sister of the first witness, saw the 
prisoner at the house of one Watson, his brother-in-law, two 
weeks before the homicide—he had pistols, and on being 
asked by Mrs. Watson why he carried them, he said he ex- 


pected to meet out that d—d long nosed Bill Martin. 
Jackson Goff, who bad married the first witness since 


September, stated, that he had often seen the prisoner carry 
a dirk and pistols—that at a gathering to raise a mill 2 or 
3 weeks before the homicide, the prisoner used his dirk in 
killing some rats secreted in the mortices of the timbers.— 
Upon being then asked why he carried such a thing, he 
said he carried it for deceased whom he cursed; and char- 
acterized by the epithet before stated. The prisoner was 
then on his way from Salem, had a pistol in his carry-all— 
said he had been to sell tobacco to get money to pay a judg- 
ment in favor of the deceased, which one Moses, a consta- 
ble, then present, held. He paid Moses the money, again 
cursed the deceased as before, and advised Moses not to pay 
it to him for 3 months, saying that he could not be sooner 
obliged to do it—Moses replying that he paid plaintiffs in 
execution the first time he saw them—the prisoner replied 
he hoped he would not see him (cursing the deceased as be- 
fore) in that time. 


Vv 
Tilly. 
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Martin Gordon testified, that, a few days before the kil. 
ling, he asked the prisoner if the deceased had been over, 
and how they got on. The prisoner replied that the de. 
ceased had been there, and that lhe behaved like a saint— 
that he, the prisoner, was glad of it, he would do any thing 
to oblige the deceased, if he would treat him properly. But 
he expected they would come together ; and if they did, he 
wished it to be where no one was present but negroes, If 
Martin could give it to him, he would take it for his share; 
and if he could give it to Martin, d—m him, he should take 
it—they would make it a counter one way or t’other. 

Susanna King testified to a conversation with the pri- 
soner 3 or 4 weeks before the homicide, in which, she said, 
he threatened (at Judge Venable’s in the neighborhood in 
which they lived) to kill the deceased, if he ever treated 
him as he had done—the details of which conversation she 
gave at length, and said that said Venable and his wife were 
present. 

Elizabeth King, a sister in law of the last named wit- 
ness, swore, that on the day after this alleged conversation, 
the said Susannah told her there would be murder, and re- 
lated the conversation with the prisoner as she had swom 
in the trial. The said Jesse Venable and Charity, his wife, 
were called by the prisoner and swore, that the prisoner and 
Susannah King were at their house at the time spoken of, 
and conversed together, but that no threats were made by the 
prisoner against the deceased. Mary Francis, a witness 
for the State, also detailed a conversation of the prisoner, 
two or three weeks before the killing, when he came to her 
father’s with a bottle of spirits, cursed the deceased, saying 
that he, (the deceased,) had cursed his, (the prisoner’s,) gray 
headed father, and told him, that “if he could not stand his 
hand with him to fetch his crew—that the prisoner was one 
of old David Tilly’s crew for him.” He said he, the prison- 
er, had been accused of many offences which he named— 
and had been accused of stealing the corn of the deceased, 
and that the deceased had ordered his negroes to whip Jerry 
Slaughter, a man who formerly had lived on his plantation. 
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John H. Bitting and Alerander King, both minutely de- June 1843 
scribed the situation of the body of the deceased, as it was state 
found on the assembling of the neighbors. ‘The tree for ,.\, 
making boards was felled from North to South, on the bank ; 
of a small branch, and parallel to the stream, the stump be- 

ing up stream. A pathway, worn by stock, crossed imme- 
diately above the stump, and formed the most convenient 

way of going to the position of the deceased from the prison- 
ershouse. The trec had been sawed into timber for boards 

to cover a tobacco barn—and two of the cuts had been split 

into billets ready for riving. These billets lay on the ground, 

one of them under the body of the deceased, another with 

the end riding on the log near to where it was last sawed off. 
Beyond this, paralel to the log, was a brake partly prepared 

for riving boards—that is to say, there was a pole with two 
stubbs or pins driven into the earth to fasten it at the end 
nearest the tree top, and one stubb partly driven into the 
ground at the other, near to the deceased—that the stubbs 

were battered at the ends, and had been apparently driven 

with an axe—that the axe lay with the helve from the de- 
ceased, about four or five feet from the partially driven stubb, 

and two feet and one inch from the elbow or arm of the deceas- 

ed. The feet of the deceased were near the end of the log 
where last sawed off, and he lay on his belly inclining to 

the left side—his left hand across the abdomen, and the right 
above it in front of the breast, with the fore-Euger pointed to 

his mouth. His hat lay under him, about the groin, unbro- 

ken in any way, but bent up by the pressure upon it. He 

was dressed in but a shirt and pantaloons—in the pocket of 

the latter was found a small pocket-knife unopened. The 

body lay nearly perpendicular to the tree. All the witness- 

es agreed that at least two blows had been given on the 
head, and some supposed three or more. One, which had 
broken the skull, was on the right side of the head near the 

top, ranging at a considerable angle with the horizon, the 
highest part being nearest the forehead. Another wound 

was larger and lower down, passing nearly horizontally 
across the right side of the head, and cutting off the upper 
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June 1813 portion of the ear. “The fracture of the skull in this wound, 


State 


V 
Tilly. 


extended into the upper one, and the whole side of the head 
had been broken so as to yield easily to pressure. A portion 
of the skull bone had fallen out and lay on the shoulder of 
the deceased. There was a cut apparently breaking the skip 
across the back of the head. King also said, that there was 
a wound across the right side of the head, just below the 
ear. Jast behind the body lay three large fragments of the 
gun of the prisoner, which was well known the witnes, 
and some smaller pieces of the stock lay in front of his face, 
It was a long smooth-bored gun, with a thick heavy barrel 
the barrel and stock were broken off about a foot and a half 
from the muzzle—blood and hair were found at the point of 
breaking on the lower end of the barrel—and a mark on 
the ground was found, in which the muzzle end of the bar. 
rel fitted, in front of the face of the deceased. By putting the 
muzzle in that mark, and fitting the other part to it, they 
were found to join at the large wound on the head of the 
deceased. The mark on the ground, and the situation of 
the wound, induced the beliet on the part of three witnesses, 
that the blow which caused it, had been given with the gun 
from behind—the gun-barrel was found loaded, and so con- 
tinued until the load was drawn in the presence of the court 
and jury. It was heavily charged with rifle bullets, buck- 
shot, and some misshapen pieces of lead or slugs. The wit- 
ness King, also testified, that two or three weeks before the 
killing, the prisoner and deceased came to his house to refer 
to him a matter of difference about some wheat which had 
been grown on the said plantatior. that year—that much ill 
feeling was manifested between them, and they wrangled 
nearly all day. ‘The deceased cursed the prisoner fora 
d d rascal, and prisoner retaliated in like manner—the 
deceased also found great fault with the management of the 
prisoner at the plantation, and the neglect of business, and 
the prisoner excused himself by alleging, that what was 
charged as negligence, arose from neighborly acts of kind- 
ness to persons in the vicinity, and if he did not help them, 
they would not assist him in raising his tobacco barns—the 
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deceased told him that he had hands enough, and to apply to June 106s 


him when more force was wanted than he had. Witness 
refused to settle their difference, and they finally agreed, and 
prisoner: gave his note to the deceased for nine dollars, and 
they left in better temper apparently. ‘To sustain his alle- 
gation, that the killing was in self defence, the prisoner in- 
quired of several witnesses, whether the deceased was not 
of a violent and dangerous character. All of whom replied 
in the negative, but some of them said he was mischievous 
and addicted to teasing others jocosely. The prisoner also 
proposed to inquire, whether the deceased did not bear the 
character of being high-tempered, over-bearing, and oppres- 
sive towards his overseers and tenants, but the question was 
objected to and riled out. Several witnesses were called by 
the State, who testified that the deceased was a peaceable 
and orderly citizen. ‘The prisoner called as a witness Polly 
Vaughan, who said she lived with her sister, abont a mile 
and a half from the prisoner’s, and on the day of the killing, 
heard the cry of hounds in chase between 12 and 1 o’clock, 
M. coming from the direction of Tilly’s, and passing beyond 
the opposite side of her house—that she was acquainted 
with the cry of the prisoner’s hounds—these were not his, 
and she did not know whose they were. Also, William B. 
Boils, who said, that on the 4th Saturday of July, 1842, he 
heard the deceased say, that if the prisoner did not mind, 
he would give him the d——est beating he ever had. Also, 
Reuben Vaughan, who said, that the deceased, on showing 
witness some corn, which the prisoner had planted but 
never worked, cursed him, and said he would sue him.— 
Also, Joseph Falke and John Booze, who said that the de- 
ceased in their presence had cursed prisoner about a stray 
lamb, which, he suBposed, the prisoner had marked in his 
(decased’s) mark, and said he would drive him off or whip 
him, if he did not do better. ‘Fhe prisoner was not present 
at any of these declarations. Also, Henry McCarter, who 
said that, on the election day in August, he and the deceas- 
ed were riding together when the deceased said, he wished 
he might land in h-ll if he did not put a stop to Tilly’s hunt- 
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June 1843 ing, and would go and catch him that evening. On cross. 
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examination, he said he had seen the prisoner with pistols, 
and heard him speak of the deceased’s teliing his father that 
he didn’t mind him or his crew. Also, Jesse Cor and Wij. 
liam E. Simmons, each ot whom testified to separate con. 
versations of the deceased ; the former, that he, deceased, 
would drive or kill the prisoner; and the latter, that if the 
prisoner did not do better, he, the deceased, would kill him 
before the year was out. As to the two latter witnesses, the 
State called several persons, who testified that Cox’s char. 
acter was bad asa man of truth, and that Simmons was no. 
toriously infamous for dishonesty, and that they would not 
believe him. The prisoner called sundry witnesses, who 
swore that he went or sent for them, soon after the homi- 
cide, and they went the same day and saw the body of the 
deceased. He also proved Faike and Booze to be persons 
of good character. He also called Floyd Webb to sustain 
Simmons, who swore that some time before the homicide, 
Simmons told him, that Martin or Tilly would be killed that 
year, but why Simmons thought so Webb could not recol- 
lect. 

The State then called witnesses who stated that the pri- 
soner was aright handed man, but could work tolerably 
well with either hand—and that Polly Vaughan, defendants’ 
witness, was a low prostitute. 

For the State it was contended, that the prisoner left his 
house with his gun, as described by Rebecca Goff, to attack 
the deceased—and that from the situation of the felled tree, 
the dead body, the wounds, the brake, axe &c., it was to be 
inferred that the deceased was standing with his hat in hand, 
at the point where his feet were found, looking at a negro, 
who was, it was admitted, driving the partially driven stub, 
when the prisoner crossed the branch above the stump, @p- 
proached him behind and struck him with the gun, felled 
him and beat him to death—or that, even if there wasa 
sudden rencontre (casting out of view the evidence of pre 
vious malice) the wounds &c. shewed that undue advan- 
tage was taken, by which the killing could not even be ex 
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tenuated to man-slaughter. For the prisoner it was contended, June 1843 
that ke took his gun to shoot a deer then chased by hounds— State 
that from the evidence in relation to the previous declara- Tilly: 
tions of the deceased against the prisoner—his not shooting 
the deceased with his gun, the position of the axe, and the 
other circumstances in evidence, it was to be inferred, that 
the deceased had made a sudden attack on the prisoner with 
the axe, and that the latter was under a pressing necessity to 
kill to avoid death or bodily harm to himself—that if this 
were not so, it was to be inferred that the deceased was slain 
ina mutual combat on equal terms, and that the killing was® 
but manslaughter at the most. 

His Honor, after explaining tothe jury the difference be- 
tween the three species of homicide, murder, manslaughter, 
and excusable homicide, charged them that the admission of 
the prisoner, that he had slain the deceased, made the homi- 
cide acase of murder, unless he could shew from the testi- 
mony introduced on the part of the State or in his defence, 
that there were circumstances of provocation to mitigate the 
offence to manslaughter, or of excuse to reduce it to excusa- 
ble homicide in self-defence ; that in the examination of the 
testimony, it became important to ascertain the purpose for 
which the prisoner loaded his gun end left his house on the 
day of the homicide, and, in doing this, they must consider 
with care the testimony of Rebecca Goff and Polly Vaughan, 
and that of others that might bear upon this part of the 
transaction, and they must take into their consideration the 
characters of the two witnesses named; that if they found 
that the prisoner left his house with a settled purpose to seek 
the deceased and kill him or to provoke him into a fight that 
he might have a pretext to kill him, it was a case of murder; 
that, if they believed from the testimony of Rebecca Goff, 
that the prisoner had malice against the deceased on the 
morning of the day when the killing occurred, and there 
was no evidence that such malice was abandoned, even if the 
prisoner went out with his gnn to shoot a deer and acci- 
dentally fell in with the deceased, in such case the question 
of manslaughter could not arise, as the malice would ex- 
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June 1843 elude provocation, and the only enquiry would be between 
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murder and excusable homicide ; and that, to excuse the 
homicide, they must be satisfied that the deceased had made 
an assault upon the prisoner, endangering his life or threat. 
ening his person with greut bodily harm, and he must haye 
done what he could to avoid the necessity of killing, before 
he gave the fatal blow. That, if malice were excluded and 
the recontre a sudden one, then the parties must have fought 
on equal terms and the prisoner must not have taken any 
undue advantage of the deceased, to make the homicide a 
acase of manslaughter. The jury returned a verdict of 
murder against the prisoner, and his counsel moved fora 
new trial, Ist, because the Judge did not tell the jury they 
might reeoncile the testimony of Rebecca Goff and Polly 
Vaughan, if they believed there was not discrepancy be- 
tween them. 

2nd. Because of misdirection in law in saying that if 
there was malice in the prisoner against the deceased, on the 
morning of the day on which the homicide occurred, there 
was no evidence that it had been abandoned, and in saying 
further, that the only question in such case was between 
murder and excusable homicide. 

3rd. For rejecting the testimony of the declarations of the 
prisoner, giving on account of the manner in which the 
homicide took place. 

Ath. For rejecting the testimony offered to show that the 
deceased was a man of high temper, overbearing and op- 
pressive towards his overseers and tenants, and confining 
the enquiry to his being a violent and dangerous man. 

The court overruled all the reasons urged for a new trial, 
remarking as to the first, if the prisoner’s counsel had desir- 
ed the charge to be more specific than it was in the particu- 
lar alluded to, he should have so asked, and it would have 
been given. 

Sentence of death being pronounced, and it being admit- 
ted by the Solicitor of the State that the prisoner was insol- 
vent, an appeal to the Supreme Court was prayed and grant- 
ed without requiring security therefor. 
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Altorney General for the State. 


Morehead for the prisoner. 


Rurrin, C. J. The court is of opinion, that evidence 
of the temper and deportment of the deceased towards his 
overseers and tenants was properly rejected, for several rea- 
sons. In the first place it was irrelevant, as it did ret pro- 
fess to state, that the deceased was in the habit of assaulting 
the persons in his employment, but, at most, of being over- 
bearing to them, and provoking them by arrogant and abu- 
sive language. If all that be admitted, it does not raise an 
argument of an assault by the deceased on the prisoner, but 
of ill words only: which would fot palliate the homicide. 
And, indeed, in a case in which there is no direct evidence of 
a mutual combat, or any appearance at the place of a scuffle, 
or any wound on the prisoner, or even the slightest mark of 
violence, it would be impossible that the jury could ration- 
ally infer an attack of any sort by the deceased, or even an 
effort at defence. Besides, this is not one of those pvints, 
on which character is evidence. Temper and deportment 
are not matters to be proved by reputation; but if they are 
evidence at all, they can be established as facts only by those 
who know them. A second objection taken is, that the court 
would not allow the account given by the prisoner of the 
manner in which the homicide took place, to be proved as 
evidence for him. We concur in that opinion. As evidence, 
what a party says, is received against him, but not for him. 
it does not prove the truth to be as related; and the truth is 
the subject of enquiry by the jury. It does not matter that 
the account is not a recent one, but was given early after the 
transaction. Unless the declarations form a part of the 
transaction, they are not receivable in evidence. When it 
was usual for the accused to conduct their own defence, such 
indulgence was shewn in allowing them to state their cases 
in theirown way. But these were statements then made 
by the accused to the jury, face to face, and were received 
merely as statements combined with argument. So, at pre- 
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June 1843 sent, Counsel, thongh they ought properly to confine their 
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opening to the case they expect the evidence to establish ; 
do frequently take a greater latitude of statement, as bein 
the truth of the case, as they are instructed by their clients; 
and, in permitting that, the courts have been also liberal, 
But it is unkown, that a party’s previous declarations have 
been proved by witnesses for him, as evidence to the jury of 
the true nature of the transaction ia issue. 


We think the exception taken to the terms, in which his 
Honor left the testimony of Goff and Vaughan to the con- 
sideration of the jury, untenable, for the reason given by 
the Judge for overruling it. But, in reality, directions “to 
consider with care” the testimony of two witnesses, bearing 
upon a particular point of enquiry, in order to ascertain the 
truth on that point, with the further direction to consider in 
like manner the testimony of other witnesses that might 
bear upon the same part of the transaction, must be under- 
stood by the jury, as enjoining the duty of fairly comparing 
and weighing the testimony of each, and deciding against 
that part of the testimony, which could not be reconciled 
with other parts, in which the jury had more confidence. 

The remaining exception is prineipally of importance, 
and relates to the manner in which the law was laid down, 
as to the degree of the homicide. But we think, that when 
understood as it properly ought, and, indeed, must have been 
understood by the jury, the proposition stated was correct, 
The language of the Judge is to be read with reference to 
the evidence and the points disputed on the trial, and, of 
conrse, is to be construed with the context. Here the pri- 
soner contended that the homicide was, at the most, man- 
slanghter, because it occurred on a sudden quarrel in a mu- 
tual combat on equal terms: and further, that it was ex- 
cusable homicide, because the deceased made an attack on 
the prisoner with an axe, which was likely to kill or do him 
great bodily harm. It had been before admitted, that the 
prisoner slew the deceased ; and the legal inference was, 
that it was murder, unless mitigated by circumstances prov- 
ed, and so the jury was informed: and there, as it seems to 
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us, the court might have stopped, adding only that there was June 1843 


no evidence of any fact, which could reduce the offence be- 
low murder. For there is not a scintilla of what can be 
called proof, that there was a mutual combat, much less that 
the deceased made a deadly assault on the prisoner. We 
say, his Honor might have stopped as above, because the 


court is not bound to respond toa prayer to lay down ab-. 


stract propositions to the jury, whieh do not arise on the ev- 
idence, nor to leave to them propositions of fact, to be guess- 
ed at, without proof. There was nothing to raise the by- 
pothesis, that the evidence was not all on one side; and, 
therefore, the admitted killing was no less than murder. 

But the court in mercy proceeded to discuss the case more 
minutely. And, after laying down the general rule, that it 
lay on the prisoner to shew the mitigation, the court explain- 
ed to the jury the nature of the three species of homicide, 
namely, murder, manslaughter, and that which is excusa- 
ble. ‘That explanation is not. set forth; but no fault was 
found with it, and therefore we assume that those subjects 
were correctly defined ; as, for example, that murder was a 
felonious killing with malice aforethought, and, that malice, 
for this purpose, would be constituted by a deliberate pur- 
pose to kill or do great bodily harm with a weapon likely 
to kill. Having thus explained these questions to the jury, 
which they were to decide, the judge informed them, that 
the homicide could not be excusable, unless there was an as- 
sault on the prisoner, endangering his life or threatening 
him with great bodily harm, and he did what he could to 
avoid the necessity of killing. Supposing that the jury 
could see nothing to constitute this a case of excusable hom- 
icide, the court then proceeded to inform the jury, how they 
might ascertain whether it' was murder or manslaughter.— 
And upon the supposition of a mutual combat, excluding 
malice, that is to say, a previous purpose of the prisoner to 
kill or do great bodily harm, and supposing the affray to be 
sudden, the court informed the jury that the killing would 
be manslaughter or murder, as they might find that the pris- 
oner (who used a deadly weapon,) had or had not taken un- 
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~ To nothing that was said thus far, which seems, as was be. 
fore remarked, to have been sufficient to dispose of the whole 
case, was any exception taken. But the court proceeding to 
discuss the question of malice, as if it were necessary to the 
conviction for murder to prove affirmatively the actual exis. 


. tence of it in the heart of the prisoner, stated two cases for 


the consideration of the jury: the first, supposing the pris. 
oner to have left his house, immediately before the killing, 
with the settled purpose to seek and kill the deceased, or to 
provoke him to a fight, that he might have a pretext to kill 
him—in that case it was murder: and the second, “ that if 
the prisoner had malice against the deceased in the morning 
of the day, when the killing occurred, as there was no evi- 
dence that such malice was abandoned, even if the prisoner 
went out with his gun to shoot a deer, and then accidentally 
fell in with the deceased and killed him, the killing would 
not be manslaughter, as the malice would exclude the notion 
of provocation, if any there was; and the enquiry would be 
between murder and excusable homicide.” To the former 
proposition no objection was taken by the prisoner; but to 
the latter he has excepted. 

In disposing of the exception, perhaps it might be suffi- 
cient to say, that there was no ground for supposing a prov- 
ecation, and that the chief objection to the instruction is, 
that it unnecessarily went out of the evidence to suppose a 
case, in which peradventire the jury might find an excuse 
There certainly appears no provocation, and without it the 
killing cannot be manslaughter. But supposing there was 
evidence of it, yet the case of the State v Johnson, | Ired. 
354, sustains the instruction, as it must have been intended. 
The only objection to it, perhaps, is in the want of precision, 
as to the sense in which the term, “malice” is there used.— 
We admit, that his Honor did not express himself with his 
usual elearness. But in connection with all that passed, the 
meaning of it must have been correctly apprehended. The 
“ malice,” required in the case supposed, must have been 
known to be, that temper and disposition of the prisoner's 
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heart towards the deceased, which had been before spoken June 1843 
of and explained to the jury, as distinguishing the crimes of State 
murder and manslaughter, namely, the purpose to kill or to Tilly. 
do great bodily harm to another. Now, thus received, the 
instruction is not only within the principle, but the language 
in Johnson’s case ; with which case the court is entirely sat- 
isfied. For although a person may not goin search of or 
lie in wait for another, whom he kills; yet if he has formed 
the purpose to kill him, and, as here, within one or two 
hours after forming and ayowing that purpose, he, duly arm- 
ed, meets the other by chance, whether in public or in-se- 
eret, and slays him immediately, there is a presumption that 
he did it on the previous purpose and grudge, if there be no 
evidence of a change of purpose. When the thing design- 
ed follows so immediately the design formed, and in the man- 
ner purposed, it would be strange not to regard it as the ex- 
ecution of the design. 

The court is, therefore, ot opinion, that there is no error 
in the record; and this must be certified to the Superior 
Court, that the sentence may be executed. 


Per CurraM, Ordered according! y. 








438 


June 1843 


State 


v 
Tilly. 


IN THE SUPREME COURT 


due advantage in the fight, so that it was not on equal terms. 
To nothing that was said thus far, which seems, as was be- 
fore remarked, to have been sufficient to dispose of the whole 
case, was any exception taken. But the court proceeding to 
discuss the question of malice, as if it were necessary to the 
conviction for murder to prove affirmatively the actual exis- 


. tence of it in the heart of the prisoner, stated two cases for 


the consideration of the jury: the first, supposing the pris- 
oner to have left his house, immediately before the killing, 
with the settled purpose to seek and kill the deceased, or to 
provoke him to a fight, that he might have a pretext to kill 
him—in that case it was murder: and the second, “ that if 
the prisoner had malice against the deceased in the morning 
of the day, when the killing occurred, as there was no evi- 
dence that such malice was abandoned, even if the prisoner 
went out with his gun to shoot a deer, and then accidentally 
fell in with the deceased and killed him, the killing would 
not be manslaughter, as the malice would exclude the notion 
of provocation, if any there was; and the enquiry would be 
between murder and excusable homicide.” ‘To the former 
proposition no objection was taken by the prisoner; but to 
the latter he has excepted. 

In disposing of the exception, perhaps it might be suffi- 
cient to say, that there was no ground for supposing a prov- 
ecation, and that the chief objection to the instruction is, 
that it unnecessarily went out of the evidence to suppose a 
case, in which peradventire the jury might find an excuse 
There certainly appears no provocation, and without it the 
k.lling cannot be manslaughter. But supposing there was 
evidence of it, yet the case of the State v Johnson, 1 Ired. 
354, sustains the instruction, as it must have been intended. 
The only objection to it, perhaps, is in the want of precision, 
as to the sense in which the term, “ malice” is there used.— 
We admit, that his Honor did not express himself with his 
usual elearness. But in connection with all that passed, the 
meaning of it must have been correctly apprehended. The 
“ malice,” required in the case supposed, must have been 
known to be, that temper and disposition of the prisoner's 
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heart towards the deceased, which had been before spoken June 1813 
of and explained to the jury, as distinguishing the crimes of State 
murder and manslaughter, namely, the purpose to kill or to 
do great bodily harm to another. Now, thus received, the 
instruction is not only within the principle, but the language 
in Johnson's case ; with which case the court is entirely sat- 
isfied. [or although a person may not goin search of or 
lie in wait for another, whom he kills; yet if he has formed 
the purpose to kill him, and, as here, within one or two 
hours after forming and avowing that purpose, he, duly arm- 
ed, meets the other by chance, whether in public or in. se- 
cret, and slays him immediately, there is a presumption that 
he did it on the previous purpose and grudge, if there be no 
evidence of a change of purpose. When the thing design- 
ed follows so immediately the design formed, and in the man- 
ner purposed, it would be strange not to regard it as the ex- 
ecution of the design. 

The court is, therefore, ot opinion, that there is no error 
in the record; and this must be certified to the Superior 
Court, that the sentence may be executed. 
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Tilly. 


Per CurtraM. Ordered according! y. 
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June 1843 An entry in a suit, “dismissed at the costs of the defendant,” is not to be 
construed as a retraxit, or a jadgment upon the merits, so as to bar another 
action for the same cause. It is simply a judgment of discontinuance, 
where the court erred in ordering the defendant to pay the costs, or where 
such order was made by consent of the parties. 

No judgment, but one on a refrazit or on the merits, will bar a subsequent ac- 


tion. 
The entry, that the costs are to be paid by the defendant, is not even prima 


facie evidence to be left to the jury, of an accord and satisfaction. 
The case of Carter v Wilson, 2 Dev. & Bat. 276, cited and approved. 


Appeal! from the Superior Court of Law of Gates coun- 
ty, at Spring Term, 1843, his Honor Judge Pearson pre- 
siding. 

This was an action of debt upon a note under seal, for 
$930 80. The defence relied on, was the plea of a former 
trial and judgment for the same cause of action, to which 
the plaintiff replied, “nul tiel record ;” and there was also 
a plea of “accord and satisfaction.” In support of the first 
plea, the defendant offered a record of a suit from the Coun- 
ty Court of Cnowan, from which it appeared that an action 
had been instituted by the plaintiff against the defendants, 
in that court, upon a note, which was admitted to be the 
same note now sued on. In that case, the pleaof “ release” 
had been pleaded, and then there was an entry, “dismissed 
at the defendants’ costs.” An execution therenpon issued 
for the costs, and was satisfied by the defendants. The 
court was of opinion that the entry, “ dismissed at the de- 
fendants’ costs,” did not support the plea of former trial and 
judgment, and could not be taken as the act of the court, be- 
cause upon atrial either by verdict or upon the admission 
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of the parties, the court had no authority to enter such a June 1843 
judgment. If the court dismissed the suit, the defendants Bona 
were entitled to recover their costs, and could not be made MeN - 
to pay costs; so that the entry could be no more than an a- 
greement of the parties. The court was also of opinion, 
that, supposing the pleadings proper to present the question, 
whether a dismission of the suit by agreement, at the costs 
of the defendants, amounted to a retrazit, so as to conclude 
the plaintiff from bringing another suit, the entry could not 
have that effect, for it did not amount to an admission, either 
expressly or by implication, that the plaintiff had no cause 
of action, but it was a mere agreement not to prosecute that 
particular action. Upon the other plea, the court was of o- 
pinion that the dismission of the former suit and the pay- 
ment of the costs by the defendants, was not sufficient evi- 
dence to justify the jury in finding that there was an “ac- 
cord and satisfaction.” The jury found a verdict for the 

- plaintiff, and a new trial having been moved for and refus- 
ed, and, judgment being rendered pursuant to the verdict, 
the defendants appealed. 


4. Moore for the plaintiff, cited, as to the plea of “accord 
and satisfaction,” the case of Carter v Wilson, 2 Dev. & 
Bat. 276, and 1 Selw. N. P. 96,97 and 98; and. as to the 
plea of former judgment, 3 Thomas Coke, 499, 500, and 
Carter v Wilson, ut supra. 


Kinney for the defendants. 


DanteEL, J. At common Jaw, there is no form of an en- 
try in the books of a judgment dismissing an action. Every 
judgment against a plaintiff, is either upon a retrazit, non 
pros., nonsuit, nolle prosequi, discontinuance, ora judg- 
ment on an issue found by the jury in favor of the defend- 
ant, or upon demurrer. The inducements or preliminary 
recitals in these several kinds of judgments are variant, but 
the conelusion in each is always the same; it is as follows: 
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take nothing by his writ, and that the defendant go without 
day, and recover of the plaintiff his costs, &c.” If the en- 
try abovementioned could be considered as a retrazit, or a 
final judgment on the merits, it would bar the plaintiff’s ac- 
tion; otherwise it would not. A retrazit it cannot be, for 
that is always made in person in open court, when the trial 
is called. 2 Arch. Prac. 250. 3 Thomas Coke, 500. The 
issue upon the plea of “ release” in the County Court, was 
not tried by a jury; so that the said entry could not be con- 
sidered a judgment upon a verdict. The entry does not shew 
that the merits of the cause passed in rem judicatam. We 
know of no reported case like it in this State. We must, 
however, consider it as nothing more than a judgment of 
discontinuance, where the court erred in ordering the de- 
fendants to pay the costs, or it is such a judgment, with the 
consent of the parties that the defendants should pay the 
costs. Carter v Wilson, 2 Dev. & Bat. 276. It is there- 
fore no bar to this action. Archb. Prac. 235. Maul. & Selw. 
153. 

Secondly ; in the absence of all other proof, we think that 
the entry of the payment of the costs by the defendants was 
not even prima facie evidence, to be left to the jury, of an 
accord and satisfaction. The above cited case of Carter v 
Wilson, supports this opinion. The judgment must be af- 
firmed. 


Per Curtram. Judgment affirmed. 
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WILLIAM COXE vs. NATHAN SKEEN & AL. 


In all cases under the “ book debt” law, Rev. Stat. ch. 15, it is the duty of the June 1843 
party, who wishes to piove his debt by his own oath, to produce the original 
account, when notice to that effect has been given to him by the other par- 
ty. A voluntary destruction of the original will not authorize the intro- 
duction of a copy. 

Where the agreement was that the plaintiff was to rece.ve from the defend- 
ant $50 for his work for twelve months, “$10 to be paid when the time is 
half out, and the balance when the year is out ;” and “if cant agree, part 
and pay according to what he is worth, not to be considered worth as much 
the first as last,” and, at the end of 9 2-3 months they parted, and the de- 
fendant contended that the plaintiff was to receive only $10 for the first six 
months and $40 for the last, the court did not err in informing the jury that, 
if this were the true construction of the agreement, then the plaintiff was 
entitled to recover for the time he served, after the first six months, ’a ratea- 
ble proportion of tie $40 for the last six months. 


Appeal from the Superior Court of Law of David- 
son County, at Spring Term, 1843, his Honor Judge Bat- 
TLE presiding. 

This case which has before been in this court, see 2 Ired. 
Rep. 220, was an action of assumpsit, brought upon the fol- 
lowing written agreement, viz: ‘“ November 9th, 1838, be- 
tween Nathan Skeen and Matthew Skeen, an agreement 
with William Coxe for his work for twelve months at the 
shoe-making business, and other things, when called on, for 
the price of fifty dollars, ten dollars to be paid when the 
term is half out, and the balance when the year is out by 
authority of William Riley, to commence Nov. 27th, 1838, 
to be paid to Willliam Riley. Wilson Skeen, witness. A 
part left out, which is, if cant agree, part and pay accord- 
ing to what he is worth—not considered to be worth as 
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June 1843 much the first as last.” Pleas, general issue, payment and 


Coxe 


v 
Skeen. 


setoff. It was proved and admitted, that the plaintiff work- 
ed with the defendants in the shoe shop 92-3 months, and 
then left their employment, upon some disagreement arising 
between them. For the defendants, it was proved that they 
had paid the plaintiff ten dollars upon the expiration of six 
months, according to the contract; and, after proving some 
other small payments, the defendants offered to prove an ac- 
count against the plaintiff asa book debt account, by the 
oath of oneof them. This was objected to by the plaintiff, 
because the account produced was admitted to be a copy 
from loose slips of paper, on which the defendants kept 
their accounts against their customers. and a notice had 
been given them to produce their original book of accounts. 
The defendants admitted the notice, and contended that the 
section of the book debt law, which required the produc- 
tion of the original books, when demanded, applies only to 
the copies of book debt accounts to be proved by executors 
or administrators, but the court was of a different opinion, 
and rejected the testimony. The defendants then offered to 
shew that the originals had been lost or destroyed, and one 
of them testified that these accounts were kept on loose 
scraps of paper; that from these scraps the accounts were 
drawn off against each eustomer, and then the originals 
were thrown aside as valueless, and thus lost or destroyed. 
The plaintiff objected to the proof of the loss by one of the 
parties. ‘The court was of opinion that, whether the loss 
could be proved by one of the parties or not, and whether an 
account could be proved as a book debt account or not when 
the original book was lost or destroyed, the defendants could 
not prove their account under the book debt law., when 
they shewed that they themselves had destroyed the origi- 
nals. 

In ascertaining the amount of wages to which the plain- 
tiff was entitled for the time he worked with the defendants, 
they contended that under the contract he could claim but 
ten dollars for the first six months, and for the residue of the 
term an increasing rate per month, and that consequently 


, 
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for the time wanting to complete the twelve months, for June 1843 
which he had engaged to work, a deduction of a largersum Coxe _ 
per month was to be made than was to be allowed him per seems 
month for the time he worked after ‘the first six months.— 

This construction was the more insisted on, because it ap- 

peared in evidence that the plaintiff had no skill in making 

shoes when he commenced working with the defendants.— 

The court held, that, though the contract was not very per- 
spicuous in relation to this question, yet if it were admitted 

that the plaintiff was entitled to only ten dollars, as con- 

tended for by the defendants, for the first six months work, 

he was entitled for the time he worked over six months at 

the rate per month of $40 for six months, to wit, the sum ot 

$6 2-3 per month. The jury returned v verdict for the 
plaintiff according to this instruction, and a new trial hav- 

ing been moved for and refused, and judgment rendered for 

the plaintiff, the defendants appealed. 


Iredell for the plaintiff. 


No counsel for the defendants. 


Gaston, J. ‘The third section of the 15th chapter of the 
Revised Statutes is very positive in declaring, that when one 
of the parties shall have given notice to the other, who 
seeks to establish a “book debt” in the manner therein au- 
thorized, requiring the book to be produced on. the trial, no 
copy thereof “shall be received or admitted as evidence.” 
There is no room to doubt that this provision applies to all 
the cases previously mentioned in the chapter as cases of 
“Book debts.” Now, if we admit, which is by no means 
certain, that the accidental destruction or loss of the book 
constitutes an exception from this precise enactment, it can- 
not be conceded that a voluntary destruction of the book, 
by him who offers a copy, comes within the reason of such 
an exception. If the slips of paper, on which the defend- 
ants kept their accounts, are to be regarded, under the equi- 
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June 1843 ty of the statute, as their book, they were bound to produce 


{Coxe 
v 
Skeen. 


the original on the trial. If they do not come within the 
purview of the statute, neither the original nor a copy was 
evidence. 

The agreement between the defendants and the plaintiff 
is expressed to be “for his work for twelve months at the 
shoe-making business and other things when called on, for 
the price of $50, ten dollars to be paid when the time is half 
out, and the balance when the year is out ;” and to it is sub- 
joined a memorandum in these words, “if cant agree, part 
and pay according to what he is worth not considered to be 
worth as much the first as last.” The agreement is not to 
work for two successive periods of six months each, at the 
price of ten dollars for the first—and forty dollars for the 
second period, but an agreement to work one year for fifty 
dollars, with a stipulatior. to receive a partial payment at the 
end of six months. And the proper construction of the 
clause, providing for a case of disagreement and separation 
before the year should be out, is, that the plaintiff should re- 
ceive a fair price for his services, estimating their value at 
$50 fora year, and making reasonable deductions because 
of their being less valuable in the beginning than when he 
had become more expert in his business. But the defend_ 
ants contended, that under the agreement the plaintiff was 
to be paid $10 for the first six month’s labor, and forty dol- 
lars for the second; and that the parties having separated 
before the last term had expired, he was entitled to receive, 
in addition to the $10, but a rateable part of the $40, on ac- 
count of the portion which he served of the last term—and 
that in estimating this rateable part each months labor was 
to be priced as being worth less than the next succeeding 
one of that term. Now we think his Honor might very 
properly have rejected both the contruction and the infer- 
ences drawn from it—but, assuming the construction, as he 
did hypothetically, we do not see that he then erred in his 
‘conclusion. If the agreement fixed the value of the servi- 
ces at $10 for the first six, and $40 for the last six months, 
the stipulation that in the event of parting he should be paid 
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what he is worth, but “not to be considered to be worth as 
much the first as last,” would seem to refer to the two parts 
of the year, for which his labor had been severally priced as 
aforesaid. We see noerror, of which the defendants can 
complain, and are of opinion, that the judgment should be 
affirmed. 


Per CurtAmM. Judgment affirmed. 


JOHN J. ALSTON’S EX’ORS os. GEORGE W. ALSTON. 


In this State, only the execntors, who qualify by taking the necessary oaths, 
are required to join in an action for a debt or demand due to their testator. 
The case of Burrow v Sellars’ Ex’ors, 1 Hay. 501, 502, cited and approved! 


Appeal from the Superior Court of Law of Chatham 
County, at Spring Term, 1843, his Honor Judge BatTLe 
presiding. 

This is an action of debt brought by the plaintiffs, as ex- 
ecutors of Joseph J. Alston, deceased, against the defendant 
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June 1843 for a debt due to the testator in his lifetime. It appeared 


Alston 


Vv 
Alston, 


that the plaintiffs’ testator had appointed several executors, 
of whom the plaintiffs only qualified, the others having re- 
nounced or refused or declined to qualify. The defendant 
on the return of the writ, pleaded in abatement, that all the 
executors named in the will, and row alive, are not joined 
as plaintiffs in the writ. To this plea the plaintiffs demur- 
red and the defendant joined in the demurrer. The court 
overruled the demurrer and gave judgment that the writ 
should be abated. From this judgment the plaintiffs ap- 
pealed. 


Manly for the plaintiffs. 


No counsel for the defendant. 


Dantet, J. The English authorities certainly sustain 
the Judge in his opinion. They are collected in Williams 


on Executors 627, and shew, that if there are several exec- 
utors appointed by the will, they must all join in bringing 
actions even though some are infants, or have not proved the 
will, or have refused before the ordinary. And if one sue 
alone, the defendant, after oyer of the probate, may plead in 
abatement, that the other executor mentioned therein is alive 
and not named. 1 Saund. 291. (note 1.) If one executor 
proves the will, the proof enures to the co-executors. 10 
Cond. Eng. Ch. Rep. 176. 1 Myl. & Craig, 97. But, so 
far as we have been enabled to learn, the law and practice 
of this State invariably have been, for those executors only 
who qualify to sue. The practice may have originated in 
consequence of the act of #715, (Rev. Stat. ch. s. 4,) 
which enacts “that no person do presume to enter upon the 
administration of any deceased person’s estate, until they 
have obtained a commission of administration or letters tes- 
tamentary, signed by the Governor, under the penalty of 
fifty pounds.” But as long ago as 1797, this question seems 
to have been judicially settled in this State, in the case of 
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Bur row v Sellar’s Executors, 1 Hay. 501, 502. The de_June 1843 
fendant then pleaded in abatement, that there were other ex. ajston 
ecutors not named in the writ. “Prr Curtam. The plea 
is bad—it should have been stated that those others qualified 
as executors and took upon themselves the burthen of exe- 
cuting the will.” We therefore are of opinion that the judg- 
ment must be reversed, the demurrer sustained, and a res- 
pondeas ouster awarded. 


v 
Alston. 


Per Curiam. Judgment accordingly. 
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WILLIAM HUNTINGDON rs. GEORGE W. SPEARS. 


June 1843 Where an administrator or executor in his inventory has returned a debt “des- 
————— _ perate,” it is not necessary for a creditor, suing such administrator or execu- 
tor, to shew that the debt was due to the testator. It is sufficient for him 
to prove that the debtor was solvent, in order to throw upon the administra- 
tor or executor the burden of shewing, that the debt could not he collected. 


Appeal from the Superior Court of Law of Cabarrus cour- 
ty, at Spring Term, 1843, his Honor Judge Drcx presid- 
ing. 

This was an action of assumpsit against the defendant as 
the administrator of one Dr. Negle. ‘The defendant plead- 
ed fully administered and no assets, and on the trial relied 
on these pleas. The plaintiff offered in evidence the inven- 
tory led by the defendant, from which it appeared that he 
had returned sundry book accounts against a number of per- 
sons, amounting to several hundred dollars, as belonging to 
the estate of his intestate, and stated that all the said accounts 
or charges were “desperate.” The plaintiff then proved 
that several persons charged on the books of the intestate 
and so returned in the inventory of the defendant, were sol- 
vent at the time the inventory was returned, and remained 
solvent and able to pay the charges against them at the pre- 
seuttime. It did not appear that the intestate left any other 
estate except the accounts above mentioned. The plaintiff 
contended that he was entitled to recover, by shewing that 
the persons charged on the books of the intestate were sol- 
vent and able to pay at the time the inventory was returned, 
without shewing that the debts were due and had heen or 
might have been collected by the administrator. The court 
charged the jury, that, as the administrator had returned all 
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the accounts without distinction as desperate, it was incum- June 1843 
bent on the plaintiff, not only to shew the’sdlvency of the “Honting 
persons charged, but likewise to shew that the debts were don 
due to the estate of the intestate, at the return of the inven- Seem 
tory by the administrator, and had been or might have been 
by him collected. The jury under this charge found a ver- 
dict forthe defendant. A new trial having been moved for 
and refused, and judgment rendered according according to 


the verdict, the plaintiff appealed to the Supreme Court, 


Caldwell for the plaintiff. 


llerander and Osborne for the defendant. 


Rurrin, C.J. It is not stated in the case, what length 
of time elapsed between the administration of the de- 
fendant and the making of his inventory, and the com- 
mencement of the action by the plaintiff; and we supgose it 
was not thought material to the point ruled on the trial._— 
We assume, therefore, that the period was sufficient to charge 
the administrator with the debts as assets come to hand, if 
he had returned them as good debts; and the only question 
intended to be presented, was upon the effect of the return, 
that the debts were desperate. Upon that question we must 
acknowledge, that the rule laid down in the Superior Court 
is new to us, and, as we conceive, is erroneous. The effect 
of it would be, that an executor could never be charged 
with debts as assets, which he had returned as desperate, 
unless the creditor proved he had actually collected them ; 
for, as the creditor has not the books of the deceased and 
cannot know what are the items of account, it would be 
impossible for him to estabiish the justice of the debts. In- 
deed, it would be the same if the debt were due by bond ; 
for that being in the detendant’s hands, the creditor would 
be unable to bring the necessary evidence of its execution. 
In truth, however, both classes of debts are to be deemed 
prima facie to have been debts owing to the deceased, be- 
cause the executor has returned them as subsisting debts due 
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June 1843 to his testator. When he adds, that they are desperate, the 
Hunting. Presumption is not, that they were not owing, for his return 
don 


v 
Spears. 


is apparently to the contrary. But the presumption is, that 
the debtors are not able to pay, and when the creditor shews 
that they were solvent, and further that a sufficient time has 
passed to have enabled the executor to have collected the 
money, if he had used ordinary diligence, he makes a prima 
facie case, which throws the onus on the defendant to shew, 
that he has made some reasonable efforts to collect the debts 
and could not, because the supposed debtors to the deceased 
had counter-demands or refused payment, because they de- 
nied the debts, or the demands were stale, or the like ; from 
which it might appear, either that the defendant had been un- 
able to collect the debts after proper efforts, or that no efforts 
would have been effectual. He has it in his power to pro- 
duce the evidences of debt, on which his inventory is based, 
so as to lay before the jury a probable ground in justification 
of his failure to collect the money, or in excuse for not at- 
tempting to collect it. 


Per Curiam. Judgment reversed and venire 
de novo. 
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MARTIN WOOLARD vs. JAMES R. GRIST. 






A bond, takea by one who is overseer of a road, from a person bound to work june 1843 
on the road, the consideration of which is for work on the road which was 
done by the overseer but which the obligor was bound to do, is not void on 

account of the consideration. 


—— 












Appeal from the Superior Court of Law of Beaufort 
County, at Spring Term, 1843, his Honor Judge Baity 
presiding. ‘ 

This was an action of debt on a bond, commenced by 
warrant before a magistrate and carried by successive ap- 
peals to the Superior Court. ‘The execution of the bond 
was admitted. ‘The defence relied on was, that the consid- 
eration of the bond was illegal, as being against public poli- 
cy.. It was admitted that the plaintiff was overseer of a 
road in the said county, appointed at Term of the 
County Court, and that the defendant was liable to work on 
the said road. A witness for the defendant proved that he, 
at the request of the plaintiff and in the presence of both 
parties, wrote the bond—that the plaintiff then said that it 
was taken for work done by him for the defendant, as a hand 
on a road of which the plaintiff was overseer. Another 
witness for the defendant proved that he was a cunstatle in 
that county—that the plaintiff put the bond declared on in 
his hands for collection, and he, the plaintiff, then said, that 
the defendant contracted with him to do work on the road 
to the amount of sixty dollars, and that he (the plaintiff) 
had done the work by hiring hands and his own labor to 
that amount, and that the defendant had given the bond for 
that labor. The court was of opinion and so charged the 
jury, that the law was in favor of the plaintiff. The jury 
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June 1843 found a verdict for the plaintiff, and, judgment being render- 
; Woolard ©4 pursuant thereto, the defendant appealed to the Supreme 


v Court, 
Grice. 


No counsel appeared for either party in this court. 


Dante, J. The defence to the bond relied on at the 
trial was, that the consideration of it was illegal, as being 
against public policy. There is no statute, prohibiting the 
taking of such a bond; and we are unacquainted with any 
rule of the common law, which would make the bond void 
as being against public policy. It seems to ns that the bond 
is good in law, and the judgment must be affirmed. 


Per, Curiam. Judgment affirmed. 
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STATE vs. WILLIAM P. WATTERS. 


The declarations of the grandmother of one, who is charged to be a person of June 1843 
color, that his mother was the offspring of a white man and herself, are not en 
admissible evidence upon that question. 

The act, prohibiting marriages between white persons and “ persons of color,” 
includes in the latter class all who are descended from negro ancestors to 
the fourth generation inclusive, though one ancestor of each generation may 
have been a white person. 


Appea} from the Superior Court of Law of Ashe coun- 
ty, at Spring Term, 1843, his Honor Judge Dick pre- 
siding. 

This was an indictment for a libel, a copy of which is as 
follows, viz: 


“ Notice. A man called Isaac Tinsley on the first day of 
this month in a suit wherein the State was plaintiff and my- 
self and wife were defendants, swear a wilful lie and I can 
prove it. October 15th, 1841. 

(Signed) WILLIAM P. WATTERS.” 


The defendant pleaded not guilty and justification. The 
State proved that the libel was written and published by the 
defendant. The defendant relied on the truth of the charge 
as a justification. The facts of the case as disclosed by the 
testimony were as follows: The defendant and one Zilpha 
Thompson were indicted in Ashe County Court in the year 
1841, for fornication and adultery. The defendants, on the 
trial, proved that they had been married. The State alleged 
that the defendant, Wm. P. Watters, was a man of color, and 
that his marriage, therefore, with a white woman was void. 


. 
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June 1843 The defendant, William P. Watters, contended that he was 


State 
v 
Watters. 


descended from Portuguese, and not from Negro or Indian 
ancestors. The State examined one Isaac Tinsly, as a wit- 
ness on the said trial, who swore that he knew the grandfa- 
ther and grandmother of the said William P. Watters, and 
they were coal black negroes. There was a difference in 
the testimony as to what Tinsly said on that trial about the 
color of the mother of the defendant. The defendant and 
Zilpha Thompson were convicted and punished under that 
indictment. 

On the trial of this case, the defendant examined witness- 
es, who swore that they knew the mother of the defendant— 
that she was a bright mulatto, with coarse straight hair— 
that her name was Elizabeth Cullom, and that she lived 
with aman by the name of John P. Watters, who was a 


‘ white man, but of dark complexion for a white man—and 


that the said John P. Watters was the reputed father of the 
present defendant. The same witnesses swora that they 
were acquainted with Mary Wootten, the mother of Eliza- 
beth Cullom: and the grandmother of the defendant—that 
Mary Wooten was not as black as some negroes they had 
seen, and had thin lips. A witness on the part of the State 
swore that he kuew Mary Wootten, that she was black, with 
thin lips and sharp features. The defendant then proposed 
to prove, that Mary Wooten in her lifetime kad stated to one 
of the witnesses, that the father of Elizabeth. Cullom was a 
white man. This evidence was rejected by the court. 

The jury found the defendant guilty, and, after a motion 
for a new trial which was disallowed, judgment being ren- 
dered against the defendant, he appealed to the Supreme 


Court. 


eltlorney General for the State. 


Boyden for the defendant. 


Rurriy, C. J. If the evidence had been heard, it could 
have availed nothing ; and fox that reason the verdict should 
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not be disturbed. The oath of the prosecutor was, on the June 1843 
former trial, that the grand-father and grand-mother of the de- _ State 
fendant were coal black negroes. In that we must under- 
stand him to mean the reputed grand-father, as no marriage 
is sta‘ed. Now, that is not contradicted by the declaration 
of the grand-mother, even if true, that the natural fatker-of 
her daughter was a white man ; for it is not suggested that 
the prosecutor knew thereof, or, even that there was such a 
reputation in the neighborhood, or among the kindred of the 
defendant. But admit that the defendant’s grand-father was 
whife, and the grand-mother only half African—of which 
last there is no evidence, still the defendant would have 
been within the degree prohibited from contracting marriage 
with awhite woman. We say, prohibited degree, because, 
although the act which annuls marriages between the two 
races, uses the words “persons of color” generally. we are 
of opinion, that expression must be construed in reference 
to other disabilities imposed, for reasons of a similar nature, 
npon persons of mixed blood. The act of 1777, c. 115, s. 
42, the Rev. Stat. ch. 111, s. 74, and the Constitution, article 
Ist, s. 3, besides other laws, designate such persons as those 
descended from negro ancestors, to the fourth generation in- 
clusive, though one ancestor of each generation may have 
been a white person. And thus restricted, the act includes 
the defendant, who, at most, was only the third generation 
from a full negro. 

But we are of opinion that the evidence was properly re- 
jected, independent of the above ground. It was hearsay ; 
and does not fall within any of the established exceptions 
to the general rule, which excludes such evidence. The 
Legislature has not prescribed the mode in which, in cases 
of birth out of wedlock, it is to be ascertained whether one of 
the ancestors was a white person ; and we should, perhaps, 
be at some loss to lay down a rule. But certainly if this is 
to be viewed as an attempt to prove a pedigree by the repu- 
tation in the family, and the declarations of deceased mem- 
bers of it, there is a signal failure. The declaration of the 
grand-mother assigns the paternity of her child to no mam 

57 
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the loosest proof of pedigree that ever established one. But 
if she had mentioned the father by name, and nothing more 
appeared, such as a recognition of the child by the desig- 
nated person, or the appearance in point of color of the 
child or the like, it would have amounted to nothing. It 
could not be admitted under that class of cases, in which 
entries or declarations of third persons, with peculiar means 
of knowledge have been received. For in those cases the 
entry or declaration was cotemporaneous with the fact ; and 
was also made by one under no motive to pervert the truth. 
It does not appear, that this declaration was at or about the 
birth of her child; nor when it was. And, besides, it is 


.well known that persons, of the description of this woman, 


have a strong bias in their minds to induce the declaration 
from them, and, if possible, the impression on others, that 
their illegitimate child is the issue of a white man: if not 
to gratify a personal vanity in themselves, for the reason, 
that it removes their offspring one degree from the humbled 
caste in which he is placed by the law, whereby he is ex- 
cluded from the elective franchise, and from competency as 
a witness between white persons, and prohibited from inter- 
marrying with them. 


Per CuRIAM. Judgment affirmed. 
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JOHN C. DAVIS vs. MARTIN R. GARRETT. 


No specific tangible property can be attached, which cannot be sold under the June 1843 
execution after judgment obtained. — 
Where an estate is vested in trustees, and the purposes of the trust require 
that the legal estate shall remain in them, the property so conveyed cannot 
be sold under execution, so as thereby to divest the trustees of their estate, 
or any part of it. 
The owner of property attached is not obliged to interplead, though he may do 
so for the sake of convenience. A sale under an execution, issuing upon 
a judgment on an attachment, only passes the right of the defendant in at- 
tachment. 


Appeal from the Superior Court of Law of Warren 
County, at Fall Term, 1842, his Honor Judge Battie 
presiding. 


This was an action of debt upon a note executed by the 
defendant to the plaintiff, and was commenced by original 
attachment, which was levied upon the defendant’s interest 
in four negroes, and returned to Warren County Court. At 
the term to which the attachment was returned, William 
Burt and John A. Burt filed their petition in writing, there- 
in setting forth a claim to seven eights of one undivided 
fifth part of the slaves, as trustees for the children of the de- 
fendant Garrett. In the Superior Cotirt an issue was made 
up between the plaintiff and the said petitioners, to deter- 
mine what interest the latter had in the slaves levied upon. 
And upon the trial of the said issue it appeared, that some- 
time in the year 1833, William Burt, sen. died, leaving a 
last will and testament in writing, which was duly proved 
and recorded. A copy of the material parts of the seid will, 
which was made and proved in 1823, is as follows: 
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June 1843 = “Jtem. I give in trust to my sons, William Burt and 


Davis John A. Burt the following property, that is, three negroes, 

jm. Jesse, Henry and Rosina, now in the possession of my 
daughter Lucretia A. Garrett, also one equal part of my es- 
tate, not otherwise given away, at the death or marriage of 
my wife Salamith Burt; the above property to be under the 
entire control of my two sons named above, and to be man- 
aged by them as in their judgment will be most conducive 
to the mutual benefit and interest of my daughter Lucretia 
A. Garrett and her children ; and as the children come of 
age or marry, that the property so managed shall be equally 
divided between herand her children, and that at her death 
her part thereof should be equally divided between her sur- 
viving children. Jtem. It is my will and desire that my 
two married daughters, Sulamith Sims and Lucretia A. Gar- 
rett, should, in the division of my estate of negroes, stock, 
furniture &c. have so much given them, as to make their 
negroes now in their possession of equal value with their 
other sisters’ negroes, and the property so given to come un- 
Ger the same regulations and restrictions as their uther pro- 
perty before given. Jtem. It is my will and desire that all 
my property, not specifically given, should be kept together 
and managed for the mutual interest and benefit of my wife 
and three daughters, Elizabeth, Ann, and Harriett D. Burt 
and my son John A. Burt, and as they come of age or mar- 
ry, that the above property should be equally divided be- 
tween my wife and four children aboye named, with this 
reserve, that my son John A. Burtis to have only an equal 
part of my negroes, with one horse of his own choosing out 
of all my stock, and that at the death or marriage of my wife 
her partof the above property to be equally divided between 
my five daughters or their surviving children. Jtem. It is 
my will and desire that all my land in Halifax county should 
be sold, and the proceeds divided between my five daugh- 
ters, under the same regulations and restrictions as their 
other property.” 


The petitioners are the sons of the testator, and the Wil- 
liam and John A. Burt mentioned in the said will—and Lu- 
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cretia A Garrett, also mertioned in the said will, as the June 1843 


daughter of the testator, is the wife of the defendant Gar- pavis 


rett. The slaves levied upon, are those which feH to the 
widow of the testator in the division, which was had be- 
tween her and her four children, as directed in that part of 
the will, where the testator disposes of his property not spe- 
cifically given away. The testator, at the time of making 
his will, had five daughters, of whom Mrs. Garrett was 
one. The widow of the testator died a short time before the 
attachment was sued out, and at that time Mrs. Garrett had 
seven children. Upon the trial of the issue, his Honor in- 
structed the jury, that seven-eights of one-fifth of the slaves 
levied upon belonged to the petitioners as trustees for Gar- 
rett’s children, and were not liable to the satisfaction of the 
plaintiff’s recovery. The jury found a verdict in conformi- 
ty to this opinion of the court, and judgment having been 
rendered accordingly, the plaintiff appealed. 


No counsel appeared for the plaintiff in this court. 


Edward Hall for the petitioners, submitted the following 
written argument : 


It is submitted, on the part of the garnishees in this case, 
that the property seized by the sheriff at the instance of the 
plaintiff, was not liable to attachment; but, if liable, the gar- 
nishees then insist, that only one undivided eighth part there- 
of can properly be condemned, the residue belonging to 
Mrs. Garrett’s seven children ; and likewise that her share 
of the property can be condemned only during her life, her 
children being entitled to that share after her death. 

The bequest to Mrs. Garrett, contained in that part of the 
testator’s will, in which he provides that at the death or mar- 
riage of his wife, the property that might fall to her in the 
division which was to take place between her and her four 
children, to-wit, Eliza, Ann, Harriet and John, should be 
equally divided between his five daughters or their surviving 
children, is subject to the trusts before declared, and partie- 
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June 1813 ularly set forth in the preceding part of his will, in which 


Rents 


v 


Garrett. 


he constitutes his two sons, William and John,trustees for Mrs. 

Garrett and her children,and bequeaths to them in trust in that 
character,three slaves therein described as then being in the pos- 
session of Mrs. Garrett, and also one equal part of his estate 
not otherwise given away, at the death or marriage of his 
wife. ‘This is evident, not only because the testator has ex- 
pressly so declared, but it is apparent from the other disposi- 
tions in favor of Mrs. Garrett, in other clauses of his will.— 
Iv that part of his will, in which he devises his lands in 
Halifax to be sold, and the proceeds: to be divided among his 
five daughters ; and that, in which he provides, that in the 
division ‘of his estate of negroes, stock of furniture, &c. his 
two married daughters should have enough given them to 
make their negroes then in their possession of equal value 
with their other sisters’ slaves, in each case, he subjects the 
bequest to the same regulations and restriction that were to 
control and govern the other dispositions he had made in fa- 
vor of his daughters. But with respect to the estate which 
should fall to Mrs. Garrett and her children at the death of 
his wife, the testator was aware that he had already, in a 
preceding part of his will, sufficiently declared his intention 
and wishes, and therefore, in the clause providing for his 
wife, and directing the distribution, at her death, of the pro- 
perty loaned to her for life, he makes no express reference to 
the trusts before created for the protection and management 
of Mrs. Garrett’s and her children’s share of this remainder. 
In the other two parts of his will before alluded to, because 
the testator had not previously subjected the property, there- 
in bequeathed to Mrs, Garrett, to the trusts, by any connect- 
ing expressions or words of reference, he therefore, in each 
case, accompanies the bequest with a declaration, bringing 
them under the same regulations and restrictions which had 
before been prescribed, and which were to govern and qual- 
ify the other provisions of his will in her favor. The ex- 
pression, ‘regulations and restrictiuns,” used by the testator 
in the two parts of his will above noticed, have no applica- 
tion, as far as respects Mrs. Garrett, unless they are consider- 
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ed as referring to the trust before created and declared ; for June 1843 
there is nothing in the will which can be attached, asa reg-" Davis _ 
ulation or restriction, to the property given to her, butthe — v 
trust. Any other construction of the will would give to Mrs. — 
Garrett not only an absolute interest in the estate bequeath- 

ed to her at her mother’s death, but an estate to be held by 

her, in severalty, to the entire exclusion of the trustees and 

her children. That the testator designed this, can be aflirm- 

ed only upon the supposition that his mind underwent a 
change in the short interval which must have elapsed, be-' 

tween the penning of that part of his will, in which he ap- 

points trustees to take charge of the property therein speci- 

fically given to his daughter, and her children, and the pro- 

perty he therein after intended to give them at his wife’s de. 

cease, and that part of his will,in which he designates the 

donees of the property given to his wife, at the expiration of 

her life estate. Such a construction would force the testa- 

tor to contradict himself, and impute to him an inconstancy 

of mind, and capriciousness of purpose, unwarranted by the 
character of the other provisions of his will. ‘The property, 

lent to his wife during her life, is to be divided at her death 
equally among his five daughters, or their surviving chil- 

dren. Now this expression, “or their surviving children,” 

(if indeed, the testator intended to apply. it to Mrs. Garret, or 

her share of that property,) was probably suggested by the 

idea then occurring to his mind, that his widow might sur- 

vive Mrs. Garrett, and, in that event, her children, under the 
preceding part of his will, would take the estate unincum- 

bered with the trust. But a more suitable operation, and 

one more in accordance with the previously declared purpo- 

ses of the testatox, may be given to the expression, by re- 

ferring it to his other four daughters, whose shares in this 
portion of his estate, had not been before the subjects of his 

special consideration, and formal and minute adjustment.— 

The previous directions of the testator in relation to the dis- 
position and management of the property which he design- 

ed for his daughter, Mrs. Garrett, and her children, at the 





464 


IN THE SUPREME COURT 


June 1843 death of his wife, made it unnecessary for him, when he 


Davis 


Vv 
Garrett. 


came to dispose of the remainder in his wife’s legacy, to say 
more touching the share of Mrs. Garrett and her family in 
that remainder, than to fix the quantum and kind of inter- 
est which was to be enjoyed by them. To have detailed 
the manner in which, and the terms and conditions upon 
which they were to hold and enjoy the interest given them, 
would have been only repeating what had already been ex- 
pressly and fully declared. It is evident from the whole 
body of the will, that the testator intended to exclude the 
husband of his daughter, Mrs. Garrett, from participating in 
the control and management of the estate, at least, antil a 
division took place between her and her children, and the 
eourt will supply any words, or modify any defective ex- 
pression, to execute his intentions. See Davis § wife v 
Cain’s Fiz’rs. 1 Ired. Eq. Rep. 304. 

It is clear, that the remainder in the property given to his 
wife is the estate, out of which (in that part of his will 
wherein he bequeaths three negroes to the trustees for the 
benefit of Mrs. Garrett and her children, and also one equal 
part of his estate not otherwise given away at the death or 
marriage of his wife,) he contemplated making an addition- 
al provision for her and her children. If not so, the last 
part of this clause of the will would be inoperative, because 
there was nothing left but this remainder to be given away. 

If the foregoing views exhibit the will in its true sense 
and meaning, then one undivided fifth part of the slaves 
upon which the attachment was levied, was, at that time, 
held by John and William Burt, in trust for Mrs. Garrett and 
her children, they, the cestui que trusts, being equally enti- 
tled as tenants in common ; and the questidn upon that state 
of the case arises, was the interest of the husband of Mrs. 
Garrett, in right of his wife, whatever it might be, liable to 
attachment? It is confidently submitted upon the authori- 
ty of the decision in the case of Gillis v McKay, 4 Dev. 
172, that it was not. 


By the terms of she will, the trustees are to have the en, 
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tire control and management of the property until one ofJune 1843 
the children marrivs or arrives at age, when an equal divi-  pavis _ 
sion is to be made between the wife and children. If the | ¥ 
° Garrett. 

share of one of the cestui que trusts could be sold under 
execution before the arrival of the period fixed by the will 
for the division, the purchaser would hold ‘such share, dis- 
charged from the trust, as tenant in common at law with 
the trustees named in the will; and being thus constituted 
a legal owner of one undivided part of the estate, would 
have the same power of control and direction that the tes- 
tator had exclusively confded to the trustees. The pur- 
chaser might thereby acquire what the person, under whom 
he claimed, or to whose rights he- had succeeded, could ob- 
tain neither at law, nor in a Court of Equity. Now the act 
subjecting trust estates to execution, could contemplate ex- 
tinguishing the trustee’s legal power over the estate, or trans- 
ferring his legal title to the purchaser, in no other cases but 
those where the cestui que trust-himself had a right to call 
for a conveyance of the legal ownership, certainly not in a 
case where the effect of such an extinguishment or transfer 
would materially interfere with the rights of the other cestui 
que trusts, embarrass the trustees in the execution of their 
duties, and in a measure defeat the purposes of the donor of 
the estate. In this case, another inconvenience would re- 
sult from a sale under execution of a share of the slaves be- 
fore the arrival of the appointed time of division. It is un- 
certain before that time what the share of each ijegatee will 
then be. For that depends not only upon the number of 
children that were living at the testator’s death, but, in ad- 
dition, upon the number that shall have been born in the in- 
termediate period from.that time to the period of division.— 
All the children born in that interval willbe entitled. See 
Vanhook § others v Rogers’ Ex’rs. 3 Murph. 178. Knight 
v Wall, 2 Dev. & Bat, 125. 

Now, if upon any supposed contingency, in a case circum- 
stanced like the present, a Court of Equity might be induc- 
ed to entertain a bill for partition among the equitable own- 
ers, before the arrival of the period for division fixed by the 

58 
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June 1843 (estator, the court would not grant a decree for that purpose, 


Davis 


Vv 
Garrett. 


without exacting security from the parties to refund in the 
event of the birth of other children before the regular time 
of division. But if the property is liable to attachment or 
execution, then the purchaser gets a legal title, free trom the 
obligation of refunding in favor of after-born children. For 
if liable to attachment, it must be condemned absolutely and 
unconditionally, a court of law law having no power to deal 
with the trust fund as a court of equity would deal with it, 
or to impose such terms upon the attaching creditor as the 
principles of equity would prescribe as a condition precedent 
to any decree in his behalf. 


Rurrin, C.J. Very much for the reasons given in the 
full and satisfactory argument of the counsel for the inter- 
pleaders, the court is of opinion, that the judgment should 
be affirmed. Indeed, we think, that the interest of the wife 
in the negroes is not the subject of attachment at the suit of 
the husband’s creditors; because no specific and tangible 
property can be attached, which cannot be sold under the 


execution, after judgment obtained. And we are of opinion, 
as stated in the argument, that the purposes of the trust ab- 
solutely demand, that the legal estate should vest in the trus- 
tees ; and, therefore, that the property cannot be sold under 
execution, so as thereby to divest the trustees of their estate 
or any part of it, in the present state of the family. How- 
ever, that question does not arise here on the record, as it 
stands; though we have thought it proper to notice it, in 
the hope of preventing unprofitable and vexatious litigation. 
For, although the trustees have interpleaded for seven-eights 
only of this share of the negroes, that will not conclude 
them as to the other eighth; since the owner is not obliged 
to interplead, though allowed to do so for convenience, and 
the sale under the execution only passes such right as the 
defendant in attachment has in the thing attached or sold. 


Per Curiam. Judgment affirmed. 
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MARY BRYAN ws. WILLIAM A. PHILPOT, ADMINISTRATOR 
OF SOLOMON PHILPOT. 


Where a negro, belonging to A., was sold by B., at the request of A’s. wife, June 1848 
in the life-time of her husband, and the price received by B., and after A’s. ~~~ 
death B. gave his promissory note to the wife for the amount he had so re- 
ceived, held that there was no co.isideration for the note, as the money be- 
longed to A’s. representatives. 


Appeal from the Superior Court of Law of Granville 
County, at Spring Term, 1843, his Honor Judge Barrie 
presiding. 

This was an action of assumpsit brought upon an instru- 
ment, of which the following is a copy : 


“Received of Mary Bryan, three hundred and fifty dol- 
lars, which I will pay as soon as collected, with interest from 
the time I have had itin my hands. This 11th day of Sep- 
tember, 1837. 

(Signed) SOL. PHILPOT.” 


On which instrument was indorsed as follows : 


“Received of Solomon Philpot, fifteen dollars in part of 


the within receipt. 
(Signed) MARY BRYAN.” 


Upon the trial, the witness, who subscribed the instru- 
ment in question, testified, that it was signed or acknowl- 
edged by the defendant’s intestate in his presence; that he 
did not know what passed between the plaintiff and the de- 
fendant’s intestate, before he was called upon to subscribe it 
as a witness, but that it was given for the proceeds of the 
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June 1843 sale of a negro slave, made under the following circumstan- 


Bryan 


vd 
Philpot. 


ces: The slave had belonged to the father of the plaintiff, 
who gave him to the plaintiff while she was the wife of one 
Samuel Bryan—that, Bryan becoming insolvent and the 
slave in danger of being taken to pay his debts, the plaintiff, 
his wife, took the slave to the defendant’s intestate, and, stat- 
ing that he wag her’s, requested him to sell the slave for her; 
that he did so, and received the proceeds and retained them 
during the life of Bryan—that, some two or three years af- 
ter his death, the plaintiff called upon the defendant’s intes- 
tate and claimed the proceeds of the said slave, when he 
gave her the instrument sued upon. It appeared by the testimo- 
ny of another witness, that, after the death of the defendant’s 
intestate, the plaintiff by her agent demandcd the money of 
the defendant, when he declined paying it to her, alleging 
that he had paid it to the administrator of her husband, or 
was advised that he was bound to do so. Upon this state- 
ment of facts, the defendant’s counsel insisted, that the plain- 
tiff had made out no case, which entitled her to recover ; of 


which opinion was the court. Whereupon the plaintiff sub- 
mitted to a judgment of nonsuit, and appealed to the Su- 
preme Court. 


Badger for the plaintiff. 


Tredell for the defendant. 


Danie, J. This was an action of assumpsit on a pro- 
missory note, set out in the case. Plea, non assumpsit.— 
The defence against the recovery was, that it was anudum 
pactum, and without any consideration. It appears, that 
the slave was the property of the plaintiff’s husband, for a 
gilt and delivery of him to the wife, transferred the title in 
lawto the husband. The plaintiff, while she was a feme 
covert, took the slave to Philpot, and directed him to convert 
the said slave into money by a sale, which he did. If the 
wife was the agent of her husband in this transaction, the 
purchase money was in law received by Philpot to the use 
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of the husband. When the husband died, the agency of June 1843 
the wife was revoked (if she had been an agent,) and Phil- Bryan 
pot could not then on any pretence have paid the money to _ v 
the widow. If we take the case on the other hand, that — 
Philpot sold the slave without any authority from the hus- 
band, he would be a tort feasor, and the damages would still 
belong to the husband; or he, and so might his representative, 

elect to confirm the sale and take the purchase money.— 
Therefore it seems to us, that, at the time the note was giv- 

en, the plaintiff had sustained no loss, nor had the defend- 
ant’s intestate derived any benefit, as a consideration for giv- 

ing the note. The case states that the plaintiff told Philpot, 
tvhen the slave was delivered to him to be sold, that he be- 
longed to her, and she requested him to sell the slave for her 
benefit. Itdoes not appear that the husband was present 

at the time, or that he ever assented to that declaration: 
Gifts or presents from a hnsband to his wife, though made 

after marriage, will be supported in equity against him- 

self and his representatives, and such gifts will be consid- 
ered as the wife’s separate property. Atherley 331.— 
Lucas v Lucas, 4 Atk. 270, and the cases there cited.— 

If we could see that the slave was the separate property of 

the wife, even as against her husband only and not against 

his creditors, as if it were a voluntary gift from him, then the 

note would be founded on a consideration sufficient for the 
plaintiff to recover in this action—and to hold the money a- 
gaiust all persons except the creditorsof the husband. But we 

do not see that she had any interest in the slave, at the time 

of the sale or at any other time; therefore the note was ex- 
ecuted by Philpot without any consideration, and the plain- 

tiff was not, in law, entitled to recover. Jt has, indeed, been 
argued here, that from the facts shewn there was some ground 

to infer, that the husband had consented that the wife should 

hold this negro and its proceeds to her separate use, and 

that it should have been left to the jury, as a matter of fact, 
whether he had or had not so consented. But to this we 
answer in the first place, that it does not appear that any 
such allegation was made upon the trial, and secondly, that 
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June 1843 merely upon the facts disclosed in the case an inference of 


such a fact would have been unwarranted by the evidence. 
It would have been a guess or conjecture, which will never 
authorize a verdict. The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


REDDICK POLLARD re. DRURY TEEL. 


The refusal of the court to instruct the jury upon a supposed state of facts, 
which does not appear on the evidence, constitutes no error. 

What degree of care and diligence is required of one, who undertakes to sel- 
goods for another, and to sell to none but solvent persons, and what degree 
of attention and diligence in one who undertakes to collect notes or ac- 


counts for another, quere ? 


Appeal from the Superior Court of Law of Pitt Coun- 
ty, at Spring Term, 1843, his Honor Judge Many pre- 
siding. 

This was an action of assumpsit, in which the plaintiff 
declared upon the defendant’s undertaking to sell certain 
goods, under instructions not to sell to any insolvent per- 
sons; and also upon his undertaking to collect certain notes 
and accounts, arising from the said sales: to which was 
added a count for money had and received. The proof was 
that the defendant agreed with the plaintiff for a compensa- 
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tion of £3 per cent. to peddle off a stock of goods for him in June 1843 
the county of Martin, and the plaintiff instructed him not pyar 
to sell to any one who was not good. It was also in proof 
that the parties, after the sale of the goods was completed, 
had a settlement, upon which the money proceeds of the 
sale (after dedueting the compensation for the defendant’s 
services) and a number of notes and accounts, the residue 
on hand, were paid over to the plaintiff. Whereupon the 
plaintiff again placed them in the defendant’s hands for col- 
lection, telling him to do the best he could with them. Of 
these, the amount of $17 50 was collected, and, upon a de- 
mand of a settlement prior to the bringing of the suit, the 
uncollected notes and accounts were offered to the plaintiff, 
which he refused to reeeive, upon the ground, as he alleged, 
that the defendant had had them long enough. Evidence 
was gone into on the part of the plaintiff to shew that more 
of these notes and accounts were collected, which it is un- 
necessary to state. The court informed the jury, that the 
undertaking by the defendant to sell the goods and to sell 
them according to the instructions given, imposed upon him 
obligations of the strictest caee and diligence, and if he 
had failed to exercise this degree of prudence in the dis- 
charge of -these obligations in any particular, whereby loss 
had resulted to the plaintiff through bad debts or otherwise, 
the defendant was bound to make good such loss, and the 
jury should assess damages aceordingly. Upon this first 
part of the case, however, they were further ckarged to en- 
quire whether there had been, at the settlement spoken of in 
the testimony, an adjustment of mutual differences between 
the parties, and an agreement on the part of the plaintiff to 
abandon all causes of complaint he might have against the 
defendant. If there was a settlement in this sense of the 
word, then the jury siiould not go behind it and assess dam- 
ages for any such adjusted differences, but should confine 
their enquiries to the sutsequent part of the case. Upon the 
next count in the declaration, respecting the collection of the 
notes and accounts, the court instructed the jury, that the 
defendant, having upon sufficient consideration undertaken 


Vv 
Teel. 
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June 1843 to collect, was bound to bestow the strictest attention and 
~ Pollara Géligence on this duty ; and, on failure, must make good the 


v 
Teel. 


loss, if there was any debt or debts which might have been 
collected by the degree of diligence thus imposed upon the 
defendant by law, and the jury upon this part of case would 
assess damages of an equivalent amount. The jury were 
informed that they should find upon the third count the sum 
of $t7 50, if they were satisfied by the proof of its collec- 
tion, and this, added to such sums as they might assess upon 
the other parts of the case, would, in the aggregate, consti- 


‘tute the proper verdict for them to render. The court fur- 


ther remarked, that the defendant did not, in respect to either 
of the commissions he had undertaken to fulfi), stand in the 
condition of an insurer. And if bad debts had been made 
in the one case, which no degree of prudence could have 
avoided, and lusses in collecting sustained in the other, 
which no diligence could have counteracted, the defendant 
would not be responsible in respect to them. The plaintiff’s 
counsel asked the court to instruct the jury that “if they 
believed the bargain to sell the goods, and that to collect the 
notes and accounts was all one transaction, then there was a 
presumption of law that the notes and accounts were good, 
until the contrary appeared.” The court declined giving 
such instruction. The jury found a verdict for the plaintiff 
for $17 50. A new trial having been moved for and refus- 
ed, and judgment rendered according to the verdict, the 
plaintiff appealed to the Supreme Court. 


No counsel appeared for either party in this court. 


Gaston, J. The only specific instruction, which was 
prayed in this case on the part of the plaintiff, was, as we 
think, properly declined by the court. The prayer was to 
instruct the jury, that “if they believed the bargain to sell 
the goods and that to collect the notes and accounts was all 
one transaction, there was a presuption of law that the 
notes and accounts were good, until the contrary appeared.” 
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Now, without deciding what would be the presumption of June 1843 
law upon the supposition that the bargain to sell the goods pojlara_ 
and the bargain to collect the notes constituted but one Teo 
transaction, the instruction was rightfully 1elused, becense 
they were apparently separate and distinct contracts made at 
different times, and there was no evidence to shew that they 
were in fact variant from what they purported to be. 

No exceptions are put upon the record to the instructions 
given by his Honor, nor are we apprised (for the case has 
been submitied to us without argument) in what respect the 
plaintiff alleges them to be erroneous, We do not see that 
the plaintiff has any cause to complain of them. The rule 
of diligence, which the court laid down, was certainly as 
rigorous as he could rightfully have asked to be applied to 
the defendant’s undertaking. Had the defendant excepted 
to this rule as too rigorous, it would perhaps have been so 
held. But on this it is unnecessary to give an opinion.— 


The judgment is affirmed. 


Per Curiam. _ Judgment affirmed. 
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STATE vs. CHARLES A. BATEMAN, 


June 1843 A judgment was obtained before a justice of the peace against A- and his 


surety B. B. paid a part of the judgment and took the constable’s receipt, 
which receipt he fraudulently altered so as to make the sum larger. Af- 
terwards A. settled with B. and repaid him what appeared by the receipt to 
have been paid by B. Held that on an indictment against B. for the for- 
gery, A. was a competent witness’ for the State. 


Appea} from the Superior Court of Law of Washington 
county, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

The defendant was tried upon the following indictment, 


viz: 

“'The jurors for the State upon their oath present, that on 
the ninth day of November, in the year one thousand eight 
hundred and forty, at and in the county of Washington, 
one Caleb Phelps confessed a judgment for the sum of forty- 
three dollars and seventy-nine cents, with interest from the 
6th of January inthe year aforesaid, in favor of one Wm. 
A. Spruill, and also for the costs due on a warrant, which 
theretofore had been brought by the said William A. Spruill 
against the said Caleb Phelps, before Ashbury Norman, 
then and there being one of the justices of the peace in and 
for the county of Washington. and that stay of execution 
on the said judgment was, on the day and year aforesaid, 
then and there granted to the said Caleb Phelps by the said 
Ashbury Norman agreeably to law, he the said Phelps giv- 
ing as surety one Charles A. Bateman. And the jurors a- 
foresaid, upon their oath aforesaid, do further present that af- 
terwards, to wit, on the 10th day of July, in the year 1841, 
in the county aforasaid, the said Ashbury Norman, then be- 
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ing one of the justices of the peace for the cotimty aforesaid, June 1843 
issued an execution on the said judgment against the goods ~ Stat. 
and chattels of the said Phelps and the said Bateman, which _ 
said execution duly went into the hands of one John F'ree- meme 
man, then being one of the constables in and for the said 
county, and having full power and authority to execute the 
same ; and the jurors aforesaid, upon their oath aforesaid, 
do further present, that the said Chrries A. Bateman, after- 
wards, ‘o wit, on the fourteenth day of August in the year 
last aforesaid, with force and arms in the county aforesaid, 
of his own head and imagination, did wittingly and falsely 
forge and make a certain receipt for the payment of money, 
which said false, forged and counterfeited receipt for the pay- 
ment of money is in the words and figures following, viz: 

“ August the 14th, 1841. Rec’d of Charles A. Bateman 
twenty-eight dollars and sixteen cents in ful] of this claim. 
Cost one dollar. J. Freeman, Const.” with intent todefraud 
the said Caleb Phelps, contrary to the form ol the statute in 
such case made and provided, and against the peace and dig- 
nity of the State. 

And the jurors afuresaid, upon their oath aforesaid, do 
further present that the said Charles A. Bateman, with force 
and arms, in the said county, afterwards, to wit, on the day 
and year last aforesaid, did wittingly and knowingly utter 
and publish as true, a certain other false, forged and coun- 
terfeited receipt for the payment of money, which last men- 
tioned false, forged and counterfeited receipt for the payment 
of money is in the words and _ figures following, to wit, 
(here the same receipt as in the foregoiug count is recited,) 
he, the said Charles A. Bateman, at the time he so uttered 
and published the said last mentioned receipt for money, as 
true, well knowing the same to be false, forged and counter- 
feited, with intent to defraud one Caleb Phelps, contrary to 
the form of the statute, in such case made aud provided, and 
against the peace and dignity of the State. 

And the jurors aforesaid, upon their oath aforesaid, do 
further present, that the said Charles A. Bateman, with force 
and arms in the said county, afterwards, to wit, on the day 
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June 1843 and year last ‘atoresaid, of his own head and imaginatiou, 


State 


v 
Bateman. 


did wittingly and falsely forge and make a certain other re- 
ceipt for the payment of money, which said Jast mentioned 
false, forged and counterfeited receipt for the payment of 
money is in the following words and figures, to wit, (here 
the same receipt is recited,) with intent to defraud one Ca- 
leb Phelps, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the 


State.” 


On the trial, the Solicitor for the State read in evidence a 
judgment in favor of one Spruill against Caleb Phelps for 
$43 79, which was stayed by the defendant, and an execu- 
tion therefor against Phelps and the defendant. A credit of 
$20 was endorsed as a payment made by Phelps, and at the 
foot of the paper was a receipt, written and signed by one 
Freeman, the constable, who had the execution to collect, as 
set forth in the indictment, except the word “eight,” which 
was written on some other word that had the appearance of 
being defaced, and the words “ cost one dollar,” which were 
written under the receipt, and admitted to be in the hand- 
writing of the defendant. The forgery alleged was in al- 
tering the word “six” to “eight,” so as to make the receipt 
read “twenty eight dollars” instead of “twenty-six dollars,” 
and in adding to the receipt the words “ cost one dollar.” — 
One Davis swore that on the day of August, 1841, 
(that being alaw day at a place called Cool Spring) Free- 
man, the constable, requested the witness, in the presence of 
the defendant Spruill, the creditor, and Phelps, the original 
debtor, to calculate the balance due on the execution ; say- 
ing the defendant was to pay it. ‘The witness made the cal- 
culation and ascertained the balance to be, including inter- 
est and costs, $26 16, which he stated to the parties. T'he 
witness then left them to attend to his own business. Spru- 
ill, the creditor, swore, that after Davis made the calculation 
the defendant immediately placed $26 on the counter, which 
Freeman pushed to the witness, who was standing by his 
side. The defendant then handed Freeman the 16 cents 
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change, which Freeman handed to the witness, and the wit- June 1843 
ness then gave Freeman one dollar, the amount of his costs; giate _ 
and so the execution was fully paid, he receiving $2616 ¥ 

. : Bateman. 
out of which the officer was paid one dollar for costs. Ile 
stated that the defendant then asked Freeman to write a re- 
ceipt on the paper, to enable him to settle with Phelps.— 
Freeman took up a pen and wrote something, which the 
witness supposed was the receipt, although he paid no fur- 
ther attention to it. The witness said he was well acquaiut- 
ed with the hand writing of Freeman, and also the hand- 
writing of the defendant; that the whole of the receipt then 
exhibited was in the hand-writing of Freeman, except the 
word “eight” (that seemed to be written on some other 
word, which was defaced,) and the words “ cost one dollar;” 
that the latter words were in the hand-writing of the de- 
fendant, but he could not be positive, as it was written on 
some other word, and seemed to be rather a feigned hand, 
as if in imitation of Freeman’s writing. But he was certain 
it was not Freeman’s hand writing. ‘This witness also stat- 
ed, that Freeman had, a short time before the court, removed 
to the western country. ‘The defendant took the papers, af- 
ter Freeman had written upon them the receipt in ques- 
tion. 


One Davenport corroborated the testimony of the prece- 
ding witnesses, The Solicitor for the State then called Ca- 
leb Phelps. He was objected to by the defendant’s counsel, 
because he was the person to be charged by the receipt, and 
whom it was alleged the forgery was intended to defraud.— 
The Solicitor stated, he was prepared to shew that Phelps 
had settled and fully paid off the liability he was under by 
reason of the receipt, and was permitted by the court to pro- 
ceed with the examination. Phelps swore, that the defend- 
ant, being indebted to him by note, had agreed to pay the 
balance of the judgment, and take the officer’s receipt there- 
for. which Phelps was to allow as a credit‘on settlement.— 
He gave much the same account of the payment of the bal- 
ance of $26 16, as the witness Spruill. He further stated, 
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June 1843 that, some four or five months after the defendant had paid 
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the money, he and the defendant met to settle; that in mak- 
ing the calculation to see how much would be the balance 
on the note of the defendant, and what credit the defendant 
was entitled to, the defendant, among other items, produced 
the execution and receipt in question, and said, “'The re- 
ceipt is fer $28 16. I also paid the officer’s cost, one dollar, 
which he did not give me a receipt for, but I set it down at 
the bottom of the receipt for fear of forgetting it.” The de- 
fendant was allowed a credit for the $28 16, and also for one 
dollar as for costs paid the officer, and when the balance was 
struck, gave his note to the witness for such balance. As 
soon as the balance was ascertained, the defendant said he 
would take up the old note and give a new note for the bal- 
auce. He did so, and said, “we had as well burn up the 
old papers,” and accordingly tore up and cast into the fire 
the old note. But the witness, who had then got the judg- 
ment, execution and receipt in question into his possession, 
did not burn them, because, although he was an illiterate 
man and could not read, and did not like to dispute with the 
defendant as to the receipt, he was confidont it ought only to 
have been $26 16, including costs, and wished to see the of- 
ficer before he made any objection. A few days afterwards, 
meeting Freeman and the defendant at the Cool Spring, he 
shewed the receipt. Freeman, as soon as he looked at the 
receipt, said, “ Whose work is this? It is none of mine.”— 
The defendant said, “ I’ll swear I paid you $28 16.” Free- 
man said again, “ Whose work is this?’ to which the de- 
fendant again replied, “ I'll swear I paid you $28 16.” They 
then seemed angry and separated. The witness stated, that 
aiterwards the defendant offered to pay him back the $3, if 
he would take up the receipt and not have the defendant in- 
dicted. 


Hardy Phelps corroborated the preceding witness as to 
the settlement between him and the defendant. Several 
other witnesses were examined, who did not vary the case. 

The court charged that as to the “cost one dollar,” as it 
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was not interlined but merely put at the bottom of the re-June 1843 


ceipt, and the defendant explained at the time, although the 
jury might think he thereby got a dollar too much, it did 
not amount to forgery. Upon the other charge for altering 
“ six to eight,” the matter was left to the jury. The jury re- 
turned a verdict of guilty. "The defendant moved for a new 
trial, because the conrt should have rejected the testimony of 
Caleb Phelps. The motion was refused, and judgment hav- 
ing been pronounced against the defendant, he appealed to 
the Supreme Court. 


Attorney General for the State. 


No counsel for the defendant. 


~ 


DanieEt, J. We think that the decision of the Court, 
upon the competency of Phelps as a witness for the State, 
was right. We admit that the case of forgery stands by it- 
self, and is considered as an anomaly in the law of evidence. 
In that case the party, who has an interest in setting aside 
the instrument, is not admitted to prove it forged, if he 
would either be liable to be sued on it, supposing it genuine, 
or be thereby deprived of a legal claim against another. 2 
Stark. 338. Phillips, 8S. But if the witness would not in- 
cur any loss nor be liable to a suit, his evidence ought to be 
received, as when he had paid off the forged instrument. 2 
Stark. 339. Phil. Ev.90. Here the payment of the instru- 
ment was proved not only by the person offered, but also by 
another witness. 

Secondly, it is contended, that on this record the court 
had no power to render any other than a coinmon Jaw judg- 
ment. We have examined the record, and it is in substance 
eorrect in all its parts. The indictment in every count con- 
cludes against the statute. ‘The verdict is, “that the defend- 
ant is guilty in manner and form as charged in the indict- 
ment.”” The statute (Rev. Stat. 34 ch. s. 21,) deciares a. 
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June 1843 mong other things, that for the forging of any acquittance 

State OF receipt for money or goods, with intent to defraud any 

Bateman, P2780" OF corporation, the person convicted shall be adjudg- 
ed, &c. This record, we think, brings the defendant within 
the provisions of the statute, and we also think that a statute 
judgment was the proper one to have been rendered by the 
court against him. We see no error in the record, and this 
opinion will be certified, &c. 


Per Curiam. Ordered accordingly. 
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ABSALOM B. BAINES, ADMINISTRATOR OF PILGRIM L. WIL- 
LIAMS vs. JOHN W. WILLIAMS. 


Where A. undertook to go to Georgia, sell a negro of the plaintiff and collect June 1843 
his hire, and with the proceeds pay off, upon his return to this State, a cere ______. 
tain judgment, a right of action accrued to the plaintiff, as soon as A. re- 
turned to this State, and, instead of applying such proceeds to the satisfac- 
tion of the judgment, appropriated them to his own use; and of course the 
statute of limitations began to run from that time. 

No excuse, (beyond the exceptions in tae statute itself,) such as the deception 
of the defendant, &c. will in a court of law prevent the statute from run- 
ning. 

The case of Hamilton v Sheppard, 2 Murph. 115, cited and approved. 


Appeal from the Superior Court of Law of Nash 
County, at Fall Term, 1842, his Honor Judge Barrie 
presiding. 

This was an action of assumpsit, in which the plaintiff 
declared upon a special contract and in all the common 
counts. The defendant pleaded the general issue and the 
statute of limitations. The writ was issued the 25th of 
September, 1840. Upon the trial, the plaintiff proved by a 
witness, that, in the year 1829, he, as a constable of the coun- 
ty of Nash, obtained a judgment in favor of one Jacob Boy- 
kin against the plaintiff’s intestate and the defendant, who 
was his son, on a claim in which the latter was snrety ; that 
it was then agreed between the intestate and his son, that 
the latter should go out to Georgia, where the father had a 
negro, should sell him, and collect the proceeds of the sale 
and of the previous hire of the negro, and should therewith, 
upon his return, pay off the judgment, the officer agreeing 
to wait therefor until that time; that in two or three months 
the defendant did go and return with abont $200, the pro- 

60 
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June 1843 ceeds of the hire and sale of the said negro; and that, upon 


Baines 


v 
Williams. 


his return, the witness applied for the money, to which the 
defendant replied, “ never fret, it is time enough yet.” 


Another witness stated, that just before the death of the 
plaintiff’s intestate, which took place in June, 1838, he, the 
witness, as constable, served a scire facias on the intestate 
to revive the judgment aforesaid, when he appeared to be 
surprized that it had not before been paid off, and asked the 
defendant, who was present, why he had not done so, to 
which the defendant made no answer. The judgment was 
revived against both the intestate and the defendant, and a 
part thereof was paid by the intestate in his life time, and 
the balance by the plaintiff as his administrator, in Decem- 
ber, 1838. It appeared further, that the defendant had paid 
other judgments against his father and himself, to the amount 
of about one hundred doliars. The plaintiff then produced 
the record of a suit, commenced by a warrant issned the 
18th of February, 1839, in the name of Jacob Boykin, to 
the use of A. B. Baines, against the present defendant, in 
which tke plaintiff was non suited at the Fall Term, 1840, 
to which it had been carried by successive appeals. A wit- 
ness testified, that he was examined in that suit, and gave evi- 
dence in relation to the same matters, which form the subject 
of the present suit. The plaintiff also produced the record of 
a suit, brought by the present defendant, against the present 
plaintiff, which was by a rule of referred to certain arbitra- 
tors, who returned their award in favor of the then plaintiff, 
for $250, on which he had a judgment. One of the arbi- 
trators testified, that the amount of the judgment in question 
was claimed of the present defendant on the arbitration, but 
the arbitrators declined to take it into account, because they 
conceived that it was not embraced in the reference. 


The plaintiff closing his case upon this testimony, it was 
objected by the defendant, that the action was barred by the 
statute of limitations, and that nothing had been shewn to 
repel that bar; of which opinion was the court. The plain- 
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tiff, in submission to that opinion, suffered a judgment ofJune 18413 
nonsuit, and appealed. Baines 
Vv 
Williams. 
B. F’. Moore for the plaintiff. 


Saunders for the deféndant. 


Gaston, J. Wesee no sufficient reason to doubt of the 
correctness of the opinion expressed by his Honor. ‘The 
law prescribes that all actions upon the case shall be brought 
within three years nezt after the cause of action, and not 
after. The undertaking of the defendant was, to go to 
Georgia, there sell a negro of the plaintiff’s intestate and 
collect his hire, and with the proceeds of the said sale and 
hire pay off, upon his return to this State, Boykin’s judg- 
ment. Now this undertaking was broken, when upon the 
defendant’s return to this State, instead of applying these 
proceeds to the discharge of the judgment, he appropriated 
then: to his own use. Thereupon the cause of action arose. 
The case of Topham v Braddick, 1 Taunt. 572, referred 
to in the argument of the plaintiff’s counsel, belongs to that 
class of cases, where, by the express or implied terms of the 
contract, the defendant is not bound to perform his engage- 
ment, until after a demand or request made. ‘I'here such 
demand or request is in the nature of a condition precedent, 
and there is no breach of the defendant’s promise, and of 
course no cause of action arises, until such demand or re- 
quest be made. Nor is the case before us analogous, as is 
insisted, to the ordinary case of principal and surety. The 
promise of the principal to the surety is simply a promise of 
indemnity—to save the latter from damage by reason of the 
responsibility incurred at the principal’s request. This pro- 
mise is not broken, and consequently no action arises to the 
surety, until the latter hath sustained damage. Here the 
engagement of the defendant was, not to indemnify the 
plaintiff’s intestate from liability on Boykin’s judgment, but 
directly aud definitively to apply certain moneys of the 
plaintiff, that should come into the defendant’s hands, to the 
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June 1843 payment of that judgment. When this engagement was 
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broken, the intestate, without waiting to discharge Boykin’s 
judgment, might instantly have brought his action against 
the defendant. 

As to the matters stated in the case, tending to shew that 
the plaintiff’s intestate had been kept in ignorance, or had 
been deceived by the defendant in regard to the breach of 
the defendant’s engagement—or furnishing some excuse for 
the delay in bringing this suit, we have only to say, that in 
a court of law they cannot avail to take tne case out of the 
operation of the statute. Hamilton v Sheppard, 2 Murph. 
115. Whether they can be urged with more effect in an- 
other tribunal, it is unnecessary to enquire. The judgment 
of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 
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WILLIS WEBB vs. JAMES FULCHIRE. 


Where a man is cheated out of his money, though it is in playing at a game 7, 1943 
forbidden by law, he may recover back what he has paid from the person 
who practised the fraud on him. 


Appeal from the Superior Court of Law of Onslow 
County, at Spring Term, 1843, his Honor Judge Ba1tLey 
presiding. 

This was an action of assumpsit, brought by the plaintiff 
to recover the sum of forty dollars. The jury found a ver- 
dict for the plaintiff, subject to the opinion of the court on 
the following facts. ‘The defendant had three acorn cups 
and a white ball, which he placed under one of the cups in 
the presence of the plaintiff. The defendant proposed to bet 
the plaintiff twenty dollars, that he could not tell which one 
of the three cups the ball was under. The plaintiff bet him 
that he could, and thereupon staked twenty dollars. The 
plaintiff pointed to the cup, and bet that the ball was under 
that one. The defendant raised the cup and the ball was 
not there. ‘The money staked was then paid over to the de- 
fendant as being won by him. In the same way the defend- 
ant won twenty dollars more, which was in like manner 
paid over to him. The court was of opinion that the plain- 
tiff could not maintain this action, and set aside the verdict 
and entered a nonsuit. From this judgment the plaintiff 
appealed. 


No counsel appeared for the plaintiff in this court. 


J. W. Bryan for the defendant, to shew that money paid 
to a wtnner on an illegal wager could not be received back, 
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June 1843 cited Howson v Hancock, 8 Term Rep. 575. Hostelow v 
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Jackson, 15 Eng. C. L. Rep. 205. Thistlewood v Cracroft, 
1M.& 8.500. Anon. 2 Hay. 23!. Hodges v Pitman, 2 
Car, L. Rep. 394. 


Rurrin, C. J. It is not denied that the law gives no ac- 
tion to a party to an illegal contract, either to enforce it di- 
rectly, or to recover back money paid on it after its execu- 
tion. Nor is it doubted, that money, fairly lost at pfay ata 
forbidden game and paid, cannot be recovered back in an 
action for money had and received. But it is perfeetly cer- 
tain, that money, won by cheating at any kind of game, 
whether allowed or forbidden, and paid by the loser without 
a knowledge of the fraud, may be recovered. A wager won 
by such undue means is not won in the view of the law, 
aud, therefore, the money is paid without consideration and 
by mietake, and may be recovered back. That, we think, 
was plainly this case. The bet was, that the plaintiff could 
not tell, which of the three cups covered the ball. Well, the 
case states that the defendant put the ball under a particular 
one of the cups, and, then, that the plaintiff selected that 
cup, as the one under which the ball was. Thus we must 
understand the case, because it states as a fact, that the de- 
fendant “ placed the ball under one of the cups,” and that 
the plaintiff “pointed to the cup,” that is, the one under 
which he had seen the ball put, as being that which still 
covered it. We are not told how this matter was managed, 
nor do we pretend to know the secret. But it is indubita- 
ble, that the ball was, by deceit, not put under the cup, as 
the defendant had made the plaintiff believe, and under 
which belief he had drawn him into the wager; or that, af- 
ter it was so placed, it was privily and artfully removed ei- 
ther before or at the time the cup was raised. If the former 
be the truth of the case, there was a false practice and gross 
deception upon the very point, that induced the laying of 
the wager, namely, that the ball was actually put under the 
cup. For, clearly, the words and acts of the defendant a- 
mount to a representation, that such was the fact; and in- 
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deed the case states it as the fact. Hence, and because we June 1843 
cannot suppose the vision of the plaintiff to have been so” wepp 
illuded, we rather presume the truth to be, that the ball was |’. 
.. Fulchire. 
actually placed where the defendant pretended to place it, 
that is to say, under the particular cup which the plaintiff 
designated as covering it. ‘Then the case states that the de- 
fendant raised that cup, and the ball was not there: a phy- 
sical impossibility, unless it had been removed by some con- 
trivance and slight of hand by the defendant. Unquestion- 
ably it was affected by some such means; for presently we 
find the defendant in possession of the ball, ready for a rep- _ 
etition of the bet and the same artifice.@ Such a transaction 
cannot for a moment be regarded as a wager, depending on 
a future and uncertain event; but it was only a pretended 
wager, to be determined by a contingency in shew only, but 
in fact by a trick in jugglery by one of the parties, practised 
upon the unknowing and unsuspecting simplicity and cre- 
dulity of the other. Surely, the artless fool, who seems to 
have been elike bereft of his senses and his money, is not 
to be deemed a partaker in the same crime, in pari delicto, 


with the juggling knave, who gulled and fleeced him}. The 
whole was a downright and undeniable cheat; and the 
plaintiff parted with his money under the mistaken belief, 
that it had been fairly won from him, and, therefore, may 
recover it back. 

The judgment of nonsuit is reversed, and judgment for 
the plaintiff according to the verdict. 


Per Curiam. Judgment below reversed and 
_ judgment for the plaintiff. 





“- 


IN THE SUPREME COURT 


STATD TO THE USE OF W. W. BODDIE vs SAMUEL W. 
VICK & AL. 


June 1843 A memorandum, made by an officer in a private memorandum book, of the 


time of the levy of an execution, is no evidence for him. 

Executions from justices of the peace are entitled to priority, as between 
themselves, according to the time at which they came to the officer’s hands. 

If an officer neglect to levy first an execution from a jutice, which first comes 
to his hands, he and his sureties are liable to the creditor having such exe- 
cution. 

The cases of Loften v Huggins, 2 Dev 10; and Green v Johnson, 2 Hawks 
309, cited and app.oved. 


Appeal from the Superior Court of Law of Nash Coun- 
ty, at Spring Term, 1843, his Honor Judge Man ty pre- 
siding. 

This was an action of debt upon the official bond of the 
defendant Vick, as Sheriff of the county of Nash, the bond 
containing the usual conditions for the faithful discharge of 
his duty as Sheriff. Breaches of all the conditions were 
assigned. 


It was proved that the 3Gth of May next after the date of 
the bond, judgments before a justice of the peace were ob- 
tained in favor of the plaintiff against James C. Stephens, 
and on the same day executions on these judgments were 
placed in the hands of the defendant Vick, as Sheriff, for 
coliection. About a week afterwards, the: relator of the 
plaintiff, hearing that-a sale by a constable was advertised 
of some portion of his debtor’s assets, enquired through his 
son of the defendant Vick, what was the then state of his 
demand ; upon which Vick informed him they were levied 
and had priority of other levies. Vick also claimed, in a 
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conversation with a constable, terhave a prior lien upon Ste- June 1843 
phen’s property, by virtue of his executions in tavor 6f Bod-~ State _ 
die, which was.conceded to him. Upon another occasion, Vie 
oe : Py ick. 
when Vick advertised a sale of Stephens’ property under > 
sundry executions, the son of Boddie attended as his agent, 
and when asked by Vick if he intended to bid, said he did, 
if his father’s executions were first. Vick then told him that 
his father’s executions had the preference over others, but, 
afier conversing with Stephens apart, he requested the son 
not to bid, as the debtor was going away soon, and wanted 
to keep his property till that time—that his father would 
then certainly be paid, as his executions were first and bound 
the property. Mr. Boddie acquiesced and the property was 
offered but not sold for want of a bidder. The defendants 
introduced evidence of yndgments before a justice in favor 
of other persons against Stephens. Only one execution on 
these judgments was produced, and there was no memoran- 
dum of a levy entered on that. A memorandum book was 
introduced by Vick, in which he had entered levies made by 
him in virtue of excutions upon the foregoing judgments, 
and also in virtue of Boddie’s executions. From this the 
levies appeared to have been all made on the second of 
June, three days afler the reeeption of Boddie’s executions. 
Evidence of the entries in the memorandum book was ob- 
jected to by the plaintiff ’s counsel, but received by the court. 
Boddie’s judgments and executions were not produced. It 
was also in evidence on the part of the defendants, that the 
property levied on was sold and divided rateably among all 
these creditors, there not being enough to satisfy all. The 
court instructed the jury, that the sheriff, in collecting claims 
put into his bands for that purpose, was bound to use strict 
diligence and good faith, and if he failed in either of these 
respects, whereby the plaintiff sustained a loss, he was bound 
to make good that loss. The sheriff’s entries in regard to 
the levies were at best but prima facie evidence of the facts 
stated in them ; and the jury were charged to inquire upon 
the whole of the facts before them in relation to this point, 
how the truth was. If thedefendant had levied the execu- 
61 
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June 1843 tions in favor of Boddie first, it would be his duty to satisfy 


State 
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Vick. 


them first, and his failure to do so would make him liable 
to the plaintiff in this action for the residue of his debt. If 
the levies were made at the same time, and rightfully so, aud 
afterwards the defendant Vick faithlessly represented to 
Boddie’s agent that his executions had the priority, whereby 
Boddie was lulled into a false security and induced to cease 
his efforts to secure his debts, and in consequence thereof 
they were lost; this would amount to a breach of his bond, 
and the plaintiff would be entitled to recover what he had 
so lost. If, on the contrary, the jury believed the levies had 
been made in accordance with the defendant’s entries, and 
there had been no want of good faith or diligence in the at- 
tention to Boddie’s claims, they should return a verdict for 
the defendants. If the jury arrived at the conclusion, that, 
although there might have been a breach of duty on the 
part of the defendant Vick, in respect to the degree of dili- 
gence and good faith required of him, yet if no especial 
damage to Boddie resulted therefrom, he would be entitled 
to a verdict for nominal damages, ‘The property, levied up- 
on by Vick under the executions above mentioned, was in- 
disputably sufficient to satisfy Boddie’s executions. The 
jury returned a verdict for the plaintiff and assessed the dam- 
ages to the residue of Boddie’s debt after deducting the sum 
he had already received. An ineffectual motion was made 
for a new trial, and, judgment having been rendered pursu- 
ant to the verdict, the defendants appealed. 


B. F. Moore for the plaintiff. 
W. H. Haywood for the defendant.s 


Rurrin, C. J. The Court has not thought it worth 
while to consider, whether, if all the executions were in fact 
and properly levied at the some time, the sureties of the 
sheriff would be liable on his official bond for his falsehvod 
in informing the relator, that his execution was entitled to 
priority by having been served first. For, we think, there 
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are other clear grounds, on which the judgment should be June 1843 
affirmed. State 

There is full evidence of the relator’s execution, of its de- mA 
livery to the sheriff, and of the levy of it on sufficient pro- 
perty to satisfy it, and of the sale of the property. That 
forms in itself a case for a recovery. The defence against 
it is, that the sheriff had other justice’s executions which he 
levied at the same time, and that the money raised is conse- 
quently divisible rateably among them all. If that were true 
in law, yet the defence must fail because it does not appear 
to be true in fact. ‘There isno legal evidence that the oth- 
er executions were levied together with the relator’s. All 
that was offered was a memorandum of the sheriff—made, 
we know not when—in a private book of hisown. ‘To the 
admissibility of it the plaintiff objected ; and the objection, 
we think, is good. A levy endorsed on the execution has 
been received as prima facie evidence for the sheriff, upon 
the ground that such an entry was a cotemporaneous official 
act, being a partof his return. Loften v Huggins, 2 Dev. 
10. But this is not an act of that sort; and for the false- 
hood of it the officer would be in no wise responsible. It 
would lead to great abuses, if sheriffs were permitted at re- 
mote periods, to give evidence of this nature, which might 
be fabricated by them post litem. 

If, however, the levies were made at the same time, the 
judgment ought, as the case is, to be against the detendants. 
It is not positively stated when the executions of the other 
creditors came to the sheriff’s hands. But we are obliged 
to understand that it was after the relator had delivered his; 
because the contrary was not suggested, and because the 
sheriff repeatedly declared that Boddie’s were the prior exe- 
cutions. ‘The defence was placed solely on the fact of a si- 
multaneous levy. Now, we hold it clearly to be the duty of 
the sheriff, as between executions issued by a justice of the 
peace, to serve that first which came first to his hands.— 
This is not within the rule of Green v Johson, 2 Hawks 
309 ; but, on the contrary, the reasoning of all the judges 
there shews it to be governed by an opposite principle.— 
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June 1843 That case proceeds on the ground, that a feri facias binds 


State 


v 
Vick. 


froin its deste, and, as the majority of the court thought, it 
thus binds as against another execution. Jt was therefore 
held, that executions from a court of record of the same feste 
were equally entitled, and that one of prior deste was first enti- 
tled to satisfaction, without regard to the period of delivery 
to the sheriff or of the levy; provided they all came to 
hand before the sale. For that reason, that case was dis:in- 
guished from Smalleomb v Buckingham, | L’d Ray. 251, 
and other English cases upon priorities among executions. 
But that has no applicatiou toa case in which the lien of 
the execution is not from the éeste, but from the delivery to 
the sheriff, or the levy by him. Such is now the law with 
respect to executions issued by a justice of the peace; which, 
by the act of 1825, Rev. St. c, 45, s. 16, “bind by and from 
the levy.” As to them the rule of Smallcombe v Buck- 
ingham, ought, obviously, to prevail; because the law 
serves the vigilant; and because the sheriff should first do 
his oflice for him who first applies. The only exception is, 
when the process of one creditor, in itself, creates a prefer- 
ence, as, for example, being of an older teste, when the lien 
depends on the éeste. But when a creditor places his pro- 
cess in the hands of an officer, it is his duty promptly to ex- 
ecute it, so as to prevent other creditors from coming in be- 
fore him who has asked his services ; andif he is prevented 
from doing so on the instant by other official duties, or omits 
it from any other cause, he ought, when he does levy, to 
preserve the priorities as if he had promptly done his duty. 
That is a rule of sound justice; and it is the only one that 
can be laid down, without leaving creditors to the caprice 
or negligence of the officer. Our act, like the English stat- 
ute of frauds, operates only between ereditors aud purcha- 
sers from the debtor. As between execution creditors, it 
leaves the duty of the sheriff to be regulated by the general 
principles of good morals and justice; which ceztainly re- 
quires that he who comes first shall be served first. 


Per Curiam. Judgment affirmed. 
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ISAAC HELLEN vs. PETER NOE & AL. 


The commissioners of the town of Beaufort have authority, by an act of As June 1843 
sembly, to make ordinances for the removal of public nuisances, and also —————— 
all such necessary rules as may tend to the advantage, improvement and 
good government of the town, not inconsistent with the laws and constitu- 
tion of the State. Under this power, the commissioners had a legal and 
valid authority to pass an ordinance to this effect, “ that every hog at large 
in the said town should be taken up and penned and advertised to be sold 
on the third day, and unless the owner should pay the charge for taking up 
such hog, and if a sale is effected, the money arising therefrom, after pay- 
ing the charges, will be paid over to the owner of such hog.” 

The case of Shaw v Kennedy, N. C. Term Rep. 158, cited approved, and dis- 
tinguished from this case. 


Appeal from the Superior Court of Law of Carteret 
County, at Spring Term, 1843, his Honor Judge BarLey 
presiding. 

This was an action of Trespass for taking a hog belong- 
ing to the plaintiff. On the trial it was in proof, that the 
plaintiff lived in the town of Beaufort—that his hog was 
runuing at large in the streets of the said town—that the 
defendant, Peter Noe, as the constable of the said town (hav- 
ing been duly appointed to that office,) and under an ordi- 
nance of the commissioners of the town, seized and sold the 
said hog to Whitehurt for twenty-five cents—and that the 
ordinanee under which Noe acted was made by the other 
defendants as Commissioners. The following is a copy of 
the ordinance, viz: . 


*‘ Ordinance of the Commissioners of the town of Beau- 
fort, passed August 5th, 1841. 
Whereas, complaint having been repeatedly made to us, 
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June 1843 the Commissioners of the town of Beaufort, that the num- 
Hellen ber of hogs running at large in the town has increased 


Noe. 


greatly, and that they root up and otherwise impair the 
streets, and that they annoy and are a nuisance to the com- 
munity. Be it therefore ordained, that from and after the 
15th inst. each and every hog at large in the town will be 
taken up and penned and advertised to be sold on the third 
day, and unless the owner or owners of such hog or hogs 
shall pay the charges for taking up such hog or hogs; and if 
a sale be effected, the money arising therefrom after paying 
the charges, will be paid over to the owner or owners ot 
said hog or hogs. Charges—-for taking up each -hog 30 
cents—keeping, 10 cents per day.” 


The defendants’ counsel insisted, that the defendants were 
justified under an act of the Generel Assembly and the or- 
dinance aforesaid, and that if the action could be maintain- 
ed at all, it could be sustained only against the constable, 
and not against the Commissioners, although he acted un- 
der their direction. The court charged the jury, that if they 
were satisfied the hog belonged to the plaintff, and the de- 


fendant Peter Noe seized and sold it, and that he acted under 


the direction of the other defendants, as commissioners, the 
piaintiff was entitled to recover the value of the hog, and 
that the defendants were not justified under the ordinance 
and acts of Assembly. The jury found a verdict for the 
plaintiff, and judgment having been rendered pursuant there- 
to, the defendants appealed. 


No counsel appeared for the plaintiff in this court. 


J. W.Bryan for the defendants submitted the following 
argument : 


This cause derives its importance from the very serious 
inconvenience it threatens not only to the corporation of 
Beaufort, but also to nearly every other town in the State, 
where the corporate authorities have ordained similar muni- 
cipal regulations. It is objected that the ordinance of the 
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commissioners “is inconsistent with the laws and con- June 1843 
stitution.” The Legislature, in 1825, (private laws of that Hellen _ 
year, chap. 48, s. 15,) passed “an act for the better 
regulation of the town of Beaufort;” by the fifteenth 
section of that act, the commissioners of the town are au- 
thorized, “from time to time and at all times, to make such 
rules, regulations and ordinances, as to them shall seem 
meet, for repairing the streets and regulating the same, for 
the removal of public nuisances and all such other neces- 
sary ordinances, rules and orders, which may tend for the 
advantage, improvement and good government of said town 
not inconsistent with the laws and constitution of the State.” 
The plaintiff in this case is a corporater, or, as the case 
states, “he lived in the town.” These bye-laws or ordinan- 
ces obligate, upon the ground of the express or implied con- 
sent of the corporators; 4dley v Reeves, 2 M. & S. 60.— 
Stetson v Kempton, 13 Mass. Rep. 282. Corporation of 
Columbia v Harrison, 2 Conf. Rep. 8. Ca. 213. Nor is it 
an objection to a corporator’s being bound by a by-law, that 
he had no notice of it, or that he was not a member of the 
corporation at the time the by-law was passed. Lutw. 350. 
London v Vanacre, 12 Mod. 273—S. C. 1 L’d Ray. 499. 
Pierce v Bartrum, Cowp. 270--Angel and Ames on corp. 
200. Whether a Bye-law is reasonable or not, is a question 
for the court solely: and evidence to the jury on the subject 
stating the effects of the bye-law, was held inadmissible — 
Commonwealth v Wooster, 3 Pick. Rep. 462. Courts in 
construing bye-laws will interpret them reasonably ; not 
scrutinizing their terms for the purpose of making them 
void, nor holding them invalid, if every particular reason 
for them, does not appear. Ventris v Passey, 1 Burr. Rep. 
235-9. And where a charter or statute empowers a corpo- 
ration to pass such bye-laws as are necessary, the bye-law, 
to be valid. need not recite that it. was necessary: but the 
necessity will be implied from the act of passing it, being in 
fact synonymous with expediency. Stuyvesant v Mayor 
of New York, 7 Cowen’s Rep. 606. A bye-law may enact 
that a penalty shall be recovered or levied by distress, 5 Co. 


Noe. 
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June 1843 64-3 Lev. 281.—1 Rol. 366, c. 42; and the ordinance in 
Hellen this case gave the plaintiff a right to have his claims judi- 


v 


Noe. 


cially investigated ; he might ov the distress being made, 
have repilevied the property and had the proceedings return- 
ed into a court. of record, and had its judgment on the 
rights of the parties. The writ of replevin is a common 
Jaw proceeding, and may be used in this State, and isa 
remedy incident to every species of distress without process. 
It has been frequently used in this as in all the States of the 
confederacy, which have adopyed the common law. Me- 
Namarav Kerns, 2 Iredell 66. State v Patrick, 3 Dev. 
Rep. 481. This ordinance is in affirmance of the powers 
granted to the commissioners by the private act of 1825, and 
is not repugnant to the constitution. The offence of per- 
mitting hogs to run at large in a town, whereby the streets 
are rooted up, the ordinary enclosures broken down, mud 
holes made in the streets, &c. is a nuisance at common law ; 
and if this offence was punishable before at common law, 
though the ordinance may prescribe a new remedy, unless 
there are negative words excluding all others, the common 
jaw remedy still remains, 2 Burr. 803, 805,835. 2 Hawk. 
301-2. 7 Wendell 280. 5th Cowen 168. 2 Caines 169. 
That affirmative statutes do not take away the common law, 
is a maxim of the common law itself. 2 Inst. 200. 6 Ba- 
con tit. statute G.—the remedy therefore by this ordinance 
is merely cumulative. This ordinance is not unconstitu- 
tional, but stands on the ground of being an authority to 
make police regulations in respect to nuisances. Coates v 
Mayor §c. of New York,7 Cowen Rep. 585. Barker v 
Jackson, | Paine 559. Lindley v Commissioners, 2 Bay. 
38. Public nuisances may be abated by the mere act of in- 
dividuals. Wetmere v Tracy, 14th Wendell 250. It isa 
right necessary to the good order of society, and the reason 
why the law allows this private and summary method of 
doing one’s self justice, is because injuries of this kind, 
which obstruct or annoy such things as are of daily con- 
venience, use and comfort, require an immediate remedy, 
and cannot wait for the slow progress of the ordinary forms 
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of justice. 3 Black. Com. 5. It is no answer that such June 1843 
power may be abused, for there is no power which is not sus-  fyelien 
ceptible of abuse. 14 Petersdorff, 513. 1 Strange, 253— _¥ 
12 Wheaton, 31. ‘The defendant, as a corporate body, had — 
a right to abate this nuisance, and any person may abate a 
common nuisance. This isthe language of all the cases. 2 

Salk. 458. 2Roll.R.31. Vin. Ab. Nuisance, T. 3 W. 4 

Cro. Car. 184. 3 Burn’s Justice, 224. Hawk B. 1, ch. 75, 

s. 12. In Viner’s Ab. Nuisance W. & V., it is said that a 
common nuisance may be abated or removed by those per- 

sons who are prejudiced by it, and they are not compellable 

to bring actions to remove them ; but it is said without qual- 
ifcation also, that every man, and in another place, that 

any person may abate a common nuisance. In Petersdorff’s 

Ab. Tit. Nuisance, W. N., it is laid down that a nuisance 

may be removed by the party grieved entering and abating 

it, and that the same rule applies to public nuisances. James 

v Haywood, Cro. Car. 184, was an action of trespass for 
braaking the plaintiff’s close, and pulling up and cutting 

down a gate. The defendant justified, because the gate 

was placed across the highway, and so fixed that the King’s 
subjects could not pass without interruption by reason of the 

said gate, and therefore he cut itdown. . The justification 

was sustained, the court holding it was a common nuisance, 
which every person had a right to abate, and for the abating 

of which no action would lie; and that admitting it to bea 
nuisance, although the usual course is to redress it by indict- 

ment, yet every person may remove the nuisance, and the 
cutting of the gate was therefore lawful. See also, Haugh- 

ton v Butler, 4 'T. R. 364. So it was held to be a nuisance © 

for a wagoner to keep one or more wagons constantly before 

his store-house, in the public street, although there was suf- 
ficient room for two carriages to pass abreast on the opposite 

side of the street; King v Russell, 6th East. 427 ; or for 

a stage coachman to stand with his coach in a particular part of 

the street for an unreasonable length of time waiting for pas- 
sengers. Rex v Cross, 3 Camp. R. 224. It may be added 

62 
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Jane 1843 jn proof of the sense entertained by the people of this State 


Hellen 


on this subject, for upwards of one hundred years, that the 
earliest private act upon record, contains a similar provision 
in substance with this ordinance; and almost every private 
act since that time, establishing a town, confers a like power 
upon the commissioners. Per Taylor, C. J. in Shaw v Ken- 
nedy, N. C. Term Rep. 162. Keeping hogs fn a town is in 
England a nuisance, both at common law and by statute, as 
is evident from the case of Reginav Wigg, 2 Ld. Ray. 1163. 
Shaw v Kennedy, ut supra. 


There was no evidence to charge the commissioners, and 
the court ought so to have instructed the -jury; the fact of 
their making the ordinance and appointing the defendant 
Noe a town constable, in the absence of all proof that they 
directed Noe to take the hog of the plaintiff, or of their 
subsequent assent thereto, could not in law make them co- 
trespassers with Noe. A municipal corporation is not liable 
for the misfeasance or nonfeasance of one of its officers, in 
respect to a duty imposed by statute on the officer. Noe 
either acted under the ordinance as an officer, or abated the 
nuisance of his own accord. Martin v Mayor of Brook- 
lyn, 1 Hill’s N. Y. Rep. 547. Laney Cotton, 1 Salk. 17. 


Dantet,J. This was an action of trespass for taking a 
hog. Plea in justification, that the defendant, Peter Noe, 
was then the town constable of Beaufort, and that he took 
up the hog of the plaintiff within the limits of the said town 
under the town ordinance mentioned in the case. Had the 
commissioners of the town power to make such an ordi- 
nance? ‘The private act of Assembly, passed in the year 
1825, for the better regulation ot the town of Beaufort, au- 
thorized the commissioners to make ordinances for the re- 
moval of public nuisances, and also all such necessary rules 
as may tend to the advantage, improvement, and good gov- 
ernment of the said town, not inconsistent with the laws and 
constitution of the State. "The commissioners are to be an- 
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nually elected by the free white men of the town, who areJune 1843 
of the age of twenty-one. Their rules or ordinances are’ qyehen | 
subject to be repealed or amended at the pleasure of a ma- _¥ 
jority of the commissioners. The plaintiff and defendant _ 
are both citizens of the said town. If the commissioners 
deemed it to be to the advantage of the town, to prohibit the 
hogs of its citizens from running at large within the limits 
of the corporation, we cannot see that they had not the pow- 
er, under the above recited act, to pass any reasonable bye- 
law to effect that end. The case of Shaw v Kennedy, N. 
C. Term. Rep. 158, decides, that a town ordinance is not 
lawful, which authorizes the property of one man to be ta- 
ken from him and given to another, without any notice to 
the owner or trial of his rights. But in this case, the ordi- 
nance does not attempt to deprive the owner of his property, 

- provides for his having notice, and secures to hi:n every 
right which he can claim, not inconsistent with the object 
of the ordinance, the prevention of mischief to the commu- 
nity. If a majority of the citizens of the town deem the or- 
dinance impolitic or injurious to the people of the corpora- 
tion, they have the power in their own hands to remedy the 
evil ; but we cannot say tnat this ordinance is either against 
the general law, or is in itself unreasonable. ‘The seizure 
and distraining of the hog by the proper officer, and im- 
pounding the animal, with a three days public advertisement 
for the owner to come forward aud take his property, and 
pay the officer’s charges only, or if a sale took place, the 
purchase money, after deducting the costs, to be beld for the 
owner, distinguish this case from that oi Shaw v Kennedy. 
Notice to the owner of the hog is given by force of the dis- 
tress of the property and the public advertisement. Such 
notice has been declared by the courts to be sufficient to bring 
the owner of the property seized into court under our attach- 
ment laws. Personal notice is not absolutely necessary ; if 
the owner of the property be unknown, no other notice can 
be given, or this method of giving notice will be the best.— 
The Legislature has, in many instances, given the commis- 
sioners of towns the right to make regulations concerning 
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June 1843 the swine of the citizens of those towns. Swine running at 
Hellen large in a town may or may not render the enjoyment of 


v 
_ Noe. 


life and property uncomfortable. And if they belong to the 
citizens of the town, we think that they come under the leg- 
islative power of the commissiouers. Whether the commis- 
sioners will make rules concerning such property, is only a 
matter of expediency. We therefore think that a new trial 
must be granted. 


Per Curiam. Verdict set aside, and new 
trial granted. 
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GIDEON C. MARCHANT vs. MAXCY SANDERLIN. 


When a guardian of an infant, under an order of the County Court, sells his June 1843 
ward’s land for payment of the debts of the ancestor, he is bound to ob- 
serve the same priority in the payment of the debts, as an administrator or 
executor in applying the personal assets. 

The case of Blount v Ricks, 4 Dev. 128. cited and approved. 


Appeal from the Superior Court of Law of Camden Coun- 
ty, at Fall Term, 1842, his Honor Judge Bai.ey pre- 
siding. 

This was a proceeding under the act of Assembly by 
scire facias against the guardian of the heirs of Edward 


Saunders, to subject the proceeds of the land of the heirs to 
the payment of the plaintiff’s judgment. The plaintiff com- 
menced his action against the administrator of Edward 
Saunders upon an open account, who pleaded that he had 
fully administered, which plea was admitted to be true by 
the plaintiff, and thereupon he proceeded to ascertain the a- 
mount ef his demand and took judgment against the heirs, 
and issued scire facias against them, and had judgment 
thereon for the amount set forth in the scire facias. The 
defendant Sanderlin is guardian to the heirs of Edward 
Saunders, and, having notice of debts due from his wards on 
account of their ancestor, filed his petition in the County 
Court of Camden, and obtained an order for the sale of the 
lands descended to his wards from their said ancestor. The 
lands were sold for a sum more than sufficient to satisfy the 
plaintiff’s claim, and the funds are now in the hands of the 
defendant as guardian. ‘To the scire facias, the defendant 
pleaded that there were other judgments against his wards, 
obtained npon bonds of the said Edward Saunders, yet ua- 
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June 1843 paid, and that he had not assets to satisfy them, and also the 
“Marchant Plaintiff’s demand. To this plea there was a general de- 


Vv 
Sanderlin. 


murrer, and it was also admitted that the plaintiff's judg- 
ment was obtained before the judgments upon the bonds 
mentioned. The defendant insisted that the fund in his 
hands, arising from the proceeds of the lands, were assets 
for the benefit of creditors, to be applied, as would be the 
case of personal assets in the hands of executors or admin- 
istrators, to the payment of debts of the highest dignity 
first. His Honor, being of opinion that the defendant must 
first satisfy the judgments obtained on bonds, gave judgment 
for the defendant, from which the plaintiff appealed. 


Kinney for the plaintiff. 


A. Moore for the defendant. 


Rurrin, C.J. We think the judgment must be affirm- 
ed. The act of 1789, Rev. Stat. c. 53, s. 11, enacts, that the 
proceeds of sales made by a guardian of the estates of the 
wards, under an order of the court, “shall be considered as 
assets in the hands of the guardian for the benefit of the 
creditors, in like manner as assets in the hands of an admin- 
istrator or executor, and the same proceedings may be had 
against such guardian with respect to the assets aforesaid, as 
might be had or taken against an executor or administrator 
in similar cases ;” and we think this provision conclusive 
upon the question. It is said for the plaintiff, that under 
the act of 1754, the dignity of the debt does not determine 
the priority of satisfaction out of the land descended, but 
that the creditor, who first gets a judgment, may proceed to 
an immediate sale; and it is hence inferred, that, when the 
land is sold by the guardian, the proceeds are to be applied 
in like manner, as there is no reason for changing the order 
of payment. But to that it is to be replied, that the act of 
1754 in itself establishes no priority among the creditors, as 
against land descended, but simply renders it liable for all 
debts in a particular manner; and the priority results, by 
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adjudication, from the fact, that the creditor obtains satisfac- June 1843 
tion by sale, and that the purchaser must be protected. It is yyarchant 
not, in truth, the date of the several judgments against the . 
executor or the heir, that determines the preferable right to samen 
satisfaction among the creditors; but he, who gets the first 
specific lien by execution and a sale under it, entitles himself 

tothe money. Blount v Ricks, 4 Dev.128. But when 

the land is turned into money by the guardian, a necessity 

arises, that, the law should, for his security and to prevent 
favoritism to creditors, prescribe some order for administer- 

ing the fund; and it has seemed good to the Legislature to 

adopt the common law dignity of debts, as known in the 
administration of personal assets. If the act does not mean 

that, we are unable to put any sensible interpretation upon 

its language ; and we see a necessity for some such provi- 

sion. But the correctness of this construction is the more 
probable froma reference to that part of the act, sec. 16, 

which provides ior the case of a sale by an adult heir or de- 

visee himself; “in which case all creditors shall be preferr- 

ed, as in actions against executors and administrators.”— 
These words, with the rest of the provision as it stood orig- 

inally, are taken from the statute of fraudulent devises in 
England. 3 and 4 W. and M., ch. 14, of which it is the set- 

tled construction, that the dignity of debts, as due by judg- 

ments or specialties, is to be observed. The same meaning 

must be put on that part of our act, of which the meaning, 
indeed, cannot be mistaken, since there can be no other pre- 
ference. In the like sense we are obliged to understand 
similar language in another part of the act, providing for 

the application, among creditors, of the proceeds of Jand 

sold by the guardian of an infant heir or devisee. 


Per Curiam. Judgment affirmed. 
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STATE vs. JOHN A. GRIFFIS. 
> 


On the trial of anindictment for assault and battery, in order to shew some 
motive of resentment, on the part of the defendant, it was competent for the 
State to prove that the prosecutor had said in the defendant’s hearing, a 
short time before, “that no honest man would avail himself of the bank- 
rupt law,” and then to prove further that the defendant’s father had previ. 
ously been talking about taking the benefit of that act. 


Appeal from the Superior Court of Law of Johnston 
County, at Spring Term, 1842, his Honor Judge Maniy 
presiding. 


This was an indictqwent for an assault and battery on one 
George W. Daughtry. On the trial it appeared there had 
been a political wrangle between Daughtry and a company 
assembled at a vendue in Johston county, which was con- 
tinued into the twilight of the evening, until nearly dark. 
At that time, while Daughtry and one of his friends were 
engaged in conversation apart from the assembly, some one 
from behind struck Daughtry three blows with a knife, two 
of which wounded him. As he received the third blow, he 
eaught around and seized the hand of a man, who, upon be- 
ing led to the light, was identified as the defendant John A. 
Griffis. Immediately after the commission of the offence, 
the defendaut was charged with it, and did not deny it. It 
was also in proof, that there was no one near enough to 
Daughtry at the time of the blows, to strike him, except the 
defeudent. Noone saw the blows given; and there was 
no proof of any quarrel between Daughtry and the defend- 
ant. But in behalf of the State it was proved that Daugh- 
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try declared in the crowd in the course of the dispute, that June 1843 


no honest man would avail himself of the late bankrupt 
law of Congress, and, in connection with that declaration, a 
witness was called, and proved that he had heard the de- 
fendant’s father previously talking about taking the benefit 
of that act. This evidence was objected to on the part of 
the defendant, but admitted by the court, as tending to es- 
tablish some motive in the defendant for the act, with which 
he was charged, and thus to throw light npon the question 
of his guilt. “The jury found the defendant guilty, anda 
new trial having been refused and judgment rendered pur- 
suant to the verdict, the defendant appealed. 


Attorney General for the State. 


J. H. Bryan for the defendant. 


Gaston, J. The testimony, to which the defendant has 
excepted, is not liable to the objection that it is “ hearsay evi- 


dence.” It was not offered to establish the truth of what 
the defendant’s father had said, but simply to prove the fact, 
that he made such adeclaration. If that fact became mate- 
rial or relevant in the enquiry before the jury, certainly testi- 
mony of the fact was proper. Now we cannot say that the 
fact was altogether immaterial or irrelevant. The assault 
npon the prosecu‘or followed soon after his declaration, that 
no honest man would avail himself of the bankrupt law, 
and such a declaration was likely to provoke to resentment. 
the son of one thus publickly branded as dishonest. We 
think the State had a right to shew this circumstance as 
tending to point out the individual, who took fire at this re- 
mark, and wreaked his vengeance on the person who made 
it. The circumstance per se would be exceedingly weak, 
but in connexion with the other evidence in the case, it was 
entitled to some regard. 

This opinion must.be transmitted to the Superior Court 
ot Johnston, with directions to proceed to sentence against 
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‘State 


Vv 
Griffis. 
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June 1843 the prisoner agreeably to the decision of this court and the 


law of the land. 


Per Curiam. Ordered accordingly. 


STATE vs. NOAH BELL. 


All the acts passed at the same session of the Legislature are to be considered’ 
as but one statute. 

Therefore the Revised Statutes, passed at the session of the Legislature in 
1836, constitute but one statute. 

All persons, and not planters only, are subject to indictment for not keeping 
up good fences, as required by the 34th and 48th chapters of the Revised 
Statutes. 

Where the county is mentioned in the caption, the last of the words “then 
and there” in the body of the indictment will be understood as referring to 
that county. 

The case of State v May, 4 Dev. 328, cited and approved. 


Appeal from the Superior Court of Law of Edgecombe 
county, at Spring Term, 1843, his Honor Judge Maniy 
presiding. 

The defendant was tried and found guilty upon the fol- 
lowing indictment, viz: 


“State of North Carolina, ? ,, Superior Court of Law 
Edgecombe County. Fall Term, 1842. 


The jurors for the State upon their oath present, that No- 
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ah Bell, late of the county of Edgecombe and State afore- June 1843 | 


said, on the first day of July, in the year of our Lord one 
thousand eight hundred and forty-two, (1842) and continu- 
ally before and after that time, during the crop season of the 
year, then and there being the occupier and cultivator of a 
farm as owner of the same, and being bound during the 
said crop season to keep up his fences around his cultivated 
fields five feet high, unlawfully, wilfully and negligently 
did permit his said fences around nis said fields to be and 
remain during the crop season of the year aforesaid less than 
five feet high, there being no navigable stream nor deep wa- 
ter course around the same, to the common nuisance of the 
good people of the county and of the State then and there 
being, contrary to the formof the statute in such case made 
and provided, and against the peace and dignity of the State.” 


After conviction, the defendant moved in arrest of judg- 
ment, upon these grounds: Ist. Because it was not. suffi- 
ciently averred in the bill that the defendant was the cultiva- 
tor of tke field in question. 2ndly. Because the indictment 
concluded “against the form of the statute” and not“ stat- 
utes,” as it ought to have done. The motion in arrest was 
overruled and judgment pronounced, from which the de- 
fendant appealed. 


Altorney General for the State. 


B. F’. Moore for the defendant. 


Danie, J. Chapter 48, sec. 1, of the Revised Statutes 
declares, that every planter shall make a sufficient feuce a- 
bout his cleared ground under cultivation, at least five feet 
high, unless where there shall be some navigable stream or 
deep water course, that may be deemed snfficient, instead of a 
fence aforesaid. Chap. 34, sec. 42, of the same Revised Stat- 
utes declares “ that all persons neglecting to keep and repair 
their fences during crop time, required by an act concern- 
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State 


y 
Bell. 
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June 1843 fences, passed at this present session, shall be liable to be in- 
State dicted.” ‘The defendant was indicted for not keepiug up a 

sufficient fence, and the indictment concludes against the 
“statute.” This conclusion in the singular number, we 
think, was right ; because the said two chapters, which we 
admit must be taken together to make up the body of the of- 
fence, are but parts of one statute. The law, which was 
embraced in both these chapters, was passed in a constitu- 
tional form, at one and the same general Assembly, to wit, 
the session of 1836. All laws passed at one session of par- 
liament were anciently strung together, making so many ca- 
pitula, or chapters, of one statute. Dwarris on statutes, 2. 
All the acts of one session of parliament, taken together, 
make properly but one statute ; and therefore when two ses- 
sions have been held iu one year, we usually mention Stat. 
1, or Stat. 2, of the particular year of the reign of the then 
King. 1 Black. Com. 85, 86. Belore the session of 1836, 
the portions of the two above mentioned chapters were con- 
tained in iwo statutes ; because they became the law by 
force of two acts, passed at different sessions of the Legisla- 
ture. But since the acts have all been revised, and re-enact- 
ed in a constitutional manner at one session of the Legis- 
lature, they are now but one statute, and were so when the 
defendant committed the offence charged in this bill of in- 
dictment. It is said, however, that the Legislature did not 
intend, that all the old acts of Assembly, which were revis- 
ed and re-enacted at the session of 1836, should be consider- 
ed as one statute. We have no evidence that the Legisla- 
ture intended otherwise : certainly it has not expressed a con- 
trary intention; and, therefore, the rule which has prevail- 
ed for ages must still be adhered to by us. 

Secondly ; Itis said by the defendant’s counsel, that the 
offence, mentioned in the statute, is not described with suffi- 
cient certainty in this indictment. This objection is found- 
ed upon the indefiniteness of the phrase, “continually be- 
fore and after that time,” but this phrase is modified by the 
subsequent words “during crop time,” so as to bring the of- 
fence within the description in the 34th chapter. It is fur- 


v 
Bell. 
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ther objected that in the 48th chapter the enactment applies June 1843 
only to planters, and that the indictment is defective in not gtate 
having averred that the defendant was a planter ; but to this, 
we think, it is properly replied that the 34th chapter applies 
the enactmer.t to “all” persons neglecting to keep up their 
fences during crop time. 

It is again objected, that the offence is not stated in the in- 
dictment to have been committed within the county of Edg- 
combe, where the defendant was tried. We think that the 
last of the words “then and there” sufficiently refers to the 
county of Edgecombe, mentioned in the caption. State v 
May, 4 Dev. Rep. 328. All the objections which have been 
taken, are overruled, and this opinion will be certified, &c. 


Vv 
Bell. 


Per Curiam. Ordered accordingly. 
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MARY MORRIS rs. MILES COMMANDER. 


June 1843 A person, who has acquired, by presumption of law, a right to pond water on 

——————_ another’s land to a certain height, is not thereby entitled to increase the 
height of such pond, but, if he does, is liable to the other in damages for 
the excess. And it is incumbent on him who claims the privilege to pond 
water, to shew that that privilege authorized him to pond the water as high 
as he now ponds it. 


Appeal from the Superior Court of Law of Pasquotank 
County, at Spring Term, 1843, his Honor Judge Pearson 
presidirg. 

This was an action of trespass on the case for ponding 
water on the plaintiff’s land, by means of a dam erected on 
the defendant’s land. It appeared that a branch or natural 
drain passed through the lands of both the plaintiff and the 
defendant, the defendant’s land lying below that of the plain- 
tiff. The defendant, in June 1842, made a dam across the 
said drain on his own land, a few feet from the line that di- 
vided the two tracts of land, and by that means the water, 
that usually passed along down the drain, was ponded upon 
the plaintiff’s land. The defendant contended, that a grant 
to him, to erect a dam and to pond back the water on the 
plaintiff’s land, was to be presumed from an undisturbed 
user by him for upwards of twenty years. It appeared in 
evidence, that the defendant had made adam across this 
drain in the year 1831, near where he made the dam in 1842, 
The son of the defendant deposed, that for twenty years be- 
fore the time of the trial, (April, 1843,) his father had a dam 
across this drain, so as to protect his fields from the water 
running off the plaintiff’s land—that this old dam was a- 
bout 75 yards down the drain—that it was superseded by the 
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new dam of 1831, erected at another place, and that the old June 1843 
dam was at that time removed. In 1838, this son of the de- yforis 
fendant was the owner of the land now owned by the plain- | 

, —— : - Comman- 
tiff; and he asked the permission of his father to cut aditcli ~ dex, 
through the dam of 1831, and the defendant gave him lib- 

erty todo so. He then cut a ditch a foot deep in the bot- 

tom of the drain through the dam, and drained the water 

into the defendant’s large ditch, which He had cut across the 

natural course of the drain, on his side of the dividing line 

between the two tracts of land. In March, 1842, the wit- 

ness sold his land to the plaintiff, and then told her that he 

had cut the said small ditch along the drain, and through 

the dam of 1831, by the permission of his father, the defen- 

dant. ‘T'here was no evidence, that the old dam, which 

stood 75 yards down the drain, ever ponded the water on 

the plaintiff’s land to as high a point, as either the dam of 


1831 or that of 1742 did. 


The court charged the jury, that to raise a presumption of 
a grant to the defendant, to stop up the natural drain of the 
water, and pond the same on the plaintiff’s land, there must 
have been an enjoyment of the right to obstruct, to the same 
extent as it is now obstructed, continually for twenty years. 
And if the water was ponded back farther upon the plain- 
tiff’s land by the dam of 1831, than it had been by the old 
dami 75 yards down the stream, then as to the ercess, a pre- 
sumption of a grant for that excess commenced running on- 
ly from 1831: and that the plaintiff was entitled to recover 
for that excess, notwithstanding time sufficient had run to 
raise a presumption of a grant to the defendant to erect the 
old dam, 75 yards lower down on the stream, and to pond 
the water to a less height. The court said that sixteen years 
undisturbed user of the said dams by the defendant, by 
which the water was thrown back on the plaintiff’s land, 
with a four years discontinuance of the dams by contract 
with his son, the then owner of the land of the plaintiff, 
would not raise a presumption of a grant to him to erect the 
said dams ; that there must be an actual and continued en- 
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June 1843 joyment of the easement for at least twenty years, to raise 
Morris Such a presumption. 
v The jury found a verdict for the plaintiff, and there being 


Comman- ‘udgment pursuant thereto, the defendant appealed. 


No counsel for the plaintiff. 


Kinney for the defendant. 


Dantet, J. Whether the sixteen years undisturbed user 
of the dams by the defendant, taken together with the four 
years discontinuance of the dam of 1831, by contract with 
his son, is or is not sufficient in law to raise a presumption 
of a grant to him of the privilege to dam the drain and 
throw back the water on the plaintiff’s land, is a question 
not necessary for us now to decide. For it is admitted, that 
there was no evidence in the cause, that the water was ever 
ponded, by means of the erection of the old dam 75 yards 
down the stream, to as high a point on the plaintiff’s land, 
as it was by the dam made by the defendant in the year 
1842, The plaintiff was then certainly entitled to recover, 
under any aspect of the case. The damages assessed are 
but nominal, and the defendant has no right to complain.— 
The judgment must be affirmed. 


Per CurRIAM. Judgment affirmed. 
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MARTHA COPELAND vs. JOHN F. PARKER. 


An overseer, from whom a slave is retreating against his orders, has no right June 1843 
to shoot him for the purpose of stopping him. eee 
A plaintiff has a right to recover damages for an injury done by a defendant 
to his slave, while hired out, if the injury was unjustifiable and was of such 
a nature as impaired the value after the term of hiring expired. 


Appeal from the Superior Court of Law of Gates 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action ou the case to recover damages fot an 
injury done by the defendant to the plaintiff’s slave. The 
plaintiff proved that she had hired the boy Gilbert, who was 
her slave and about twenty years of age, to certain gentle- 
men, who were opening a turnpike road in Gates county, 
for the year ending the 25th of December, 1840; that, in 
November, 1840, the defendant, at the distance of ten paces, 
fired at him with a shot gun, loaded with squirrel shot, and 
lodged the load in his back and thigh. In consequence of 
the wound, Gilbert was disabled from work for the balance 
of the year, and for nearly half the year, 1841. Several doc- 
tors were examined, as to whether the wound impaired his 
value permanently, the shot remaining in the flesh after the 
wound had healed. About this the doctors differed in opin- 
ion. ‘The defendant relied on the plea of justification, and 
proved that he was the overseer of the hands; that Gilbert 
had left his work without leave the day before, but came 
back in the morning and went to work ; that about 10 o- 
clock the defendant requested the witness, who was passing 
by, to stop and help him whip Gilbert for having run away. 

64 
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June 1843 As the witness was getting off his horse, Gilbert stuck his 
Copeland Spade in the ground and started off in a walk ; the defend- 


v 


Parker. 


ant ordered him to stop; Gilbert continued to walk and 
rather quickened his pace, and the defendant then fired and 
brought him to the ground. ‘This was done ata place in the 
swamp, where, at the distance of some twenty or thirty 
paces, the bushes and water rendered it difficult to get along. 
The defendant’s counsel moved the court to charge, Ist. 
that the defendant was fully justified; 2ndly. that the plain- 
tiff could not at any rate be entitled to a verdict, unless the 
jury was satisfied that the value of the negro was perma- 
nently impaired ; that a temporary injury, extending oniy a 
tew months after the hiring for the year expired, would not 
support an action, inasmuch as the overseer had a right to 
chastise on the last day, and might be under the necessity of 
disabling the slave, in which event the owner had no right 
to complain. 

The court charged that a gun was not a fitinstrument for 
chastisement, and that an overseer had no right to shoot a 
negro down, who refused to stop, when ordered, and was in 
the act of making off. If he did so, it was a wrongful act, 
and he was responsible to the owner for any loss sustained 
by reason thereof. ‘That to entitle the plaintiff to a verdict, 
it was not necessary, that the negro should have been per- 
manently injured after the wound healed up—it was suffi- 
cient if tne negro was disabled from work:ng after the expi- 
ration of the year, so that the plaintiff sustained damage by 
losing his services. There was a verdict for the plaintiff, 
and judgment having been rendered, the defendant appealed. 


No counsel for either party in this court. 


Danie, J. The charge of the judge we think was un- 
exceptionable. The overseer had a right to correct the slave 
for leaving his work the day before without permission.— 
But in attempting to perform this duty, as the slave was not 
in resistance to him, but was only retreating against his or- 
ders, he had no right, we think, to use a deadly instrument 
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to stop him. The slave was not likely then to be lost: itJune 1843 
was probable that, in a few hours or in a few days, he would Copeland 


have returned, or would have been bronght back, when the 
overseer might have corrected him for his misdeeds in a rea- 
sonable manner. The act of shooting the slave betrayed 
passion in the overseer, rather than a desire to promote the 
true interest of his employers, or to keep up that subordina- 
tion, which the state of our society demands. 

Secondly ; We agree with his Honor in the opinion, that 
any injury to the plaintiff’s reversion in the slave, done by 
the illegal act of the defendant during the time of the par- 
ticular estate, might be redressed in an action on the case.— 
‘The judgment must be affirmed. 


Per Curiam. Judgment affirmed. 


Vv 


Parker. 
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CHARLES M. FORD vs. JOHN H. BLOUNT’S EX’OR. 


June 1843 If an executor or administrator, at his own sale, procure an agent to buy for 
——~_———__ him any part of the property of his testator or intestate and then to re-con- 
vey it to him, such executor or administrator shall account for the full value 
of such property, or for such higher prices as he subsequently obtains for it, 
beyond the amount bid by his agent. 
The case of Hoskins v Wilson, 3 Dev. & Bat. 243, cited, explained, and ap- 
proved, 


Appeal from the Superior Court of Law of Perquimons 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action of debt upon a note under seal, for 
$960 90. The defendant relied on the plea of fully admin- 
istered. To shew assets, the plaintiff proved that at the sale 
of the effects of the testator in June, 1838, the growing crop 
of corn was sold by the detendant and bought by one Skin- 
ner, who also bought most of the negroes of the testator— 
that afterwards the defendant had the crop cultivated by the 
negroes, and the crop, when sold by him, produced $1800, 
over and above the price given by Skinner and a reasonable 
sum for the after cultivation, gathering,&c. Skinner gave 
high prices for the negroes, much more than they could be 
now sold for; and bought the crop of corn, which was sold 
by fields, at $1 50 cents per 1000 hills, about $3 50 cents 
per acre, which was a fair price under the circumstances— 
the time of the year—the little demand for growing crops, 
as all farmers then had crops in tend—though the crop 
would have been worth much more to a man who had force 
to cultivate it. Skinner swore, that Mrs. Blount, the widow, 
who was his wife’s sister, both being the daughters of the 
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that in several instances he bid openly for the widow, think- 
ing that would affect the prices, and the clerk of the sale set 
such articles down to the widow—but as Blount’s estate 
was supposed to be insolvent, and many creditors were pre- 
sent, he found they were not inclined to favor the widow, 
and when the negroes were sold, he bought them in his own 
name. He bought the crop in his own name, and both the 
negroes and crop were set down in the account of sales to 
him, although he bought them as the agent, and at the re- 
quest of the widow. But afterwards the defendant exccuted 
to him bills of sale for the negroes, and he iwnmediately re- 
conveyed at the same prices to the defendant. The defend- 
ant also credited him for his several bids for the corn crop, 
and immediately took the corn from him. There was evi- 
dence tending to shew that the defendant had procured the 
widow to request Skinner to buy the negroes and corn.— 
Unless the defendant was charged with the $1800, thus re- 
alized from the corn crop, it was admitted that he had fully 
ad ministered. 

The plaintiff’s counsel insisted that, in fact, Skinner had, 
through the instrumentality of the widow, been procured to 
buy the corn for the defendant, and then having re-convey- 
ed to the defendant, it became again the testator’s property, 
in the same way as if the defendant had bought it himself 
directly ; and that the doctrine in Hoskins v Wilson, 4 Dev. 
& Bat. 243, was confined to slaves and land, which passed 
to tne agent by a written transfer. The court charged, that 
if in fact Skinner bought the corn from the defendant, and, 
after the title was in him, immediately transferred it back to 
the defendant, although this circumstance might have the 
effect in equity, where matters of account can be properly 
adjusted, to charge the defendant with the net proceeds, after 
proper allowances, yet, in law, the corn, having passed to 
Skinner, ceased to belong to the estate of the testator, and 
the defendant was not chargeable in respect thereof for more 
than the amount of Skinner's bids—that this principle de- 
pended upon the title passing to the agent, and it made no 
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defendant, before the sale, requested him to bd for her— June 1843 
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June 1843 difference whether the title passed by deed or by a mere par- 


Ford 


Vv 
Blount. 


ol sale, when the property was of a nature to pass without 
deed. 

The jury found for the defendant upon the plea of fully 
administered, and judgment having been rendered according- 
ly, the plaintiff appealed. , “ 


A. Moore for the plaintiff. 


Kinney for the defendant. 


Gaston, J. It seems to us that upon one view of the 
case, which was properly submitted to the consideration of 
the jury, the instructions of the court were erroneous. His 
Honor having left it to them as a question of fact, whether 
the witness Skinner, at the public sale made by the Execu- 
tor, bid off the growing crop for him, instructed them, that, 
if they should so find, the executor was nevertheless not, in 
law, chargeable to the creditors of his testator for the amount 
which that crop actually produced in his hands, but only for 
the sum at which it had been so bid off. In support of this 
position it has been argued by the defendant’s counsel, that, 
by the contract of sale, the legal title in the crop passed to 
the purchaser, and was wholly divested out of the defendant 
as executor, and that, upon the re-transfer, it vested in the 
defendant again, but in his individual character; that the 
alleged trust under which the purchaser bought could not 
be noticed in a Court of Law, as invalidating the sale, but 
was cognizable only in a Court of Equity, which would 
not allow the executor to derive gain therefrom ; that these 
principles were distinctly recognized in the case of Hoskins 
v Wilson, (3 Dev & Bat. 243) where there was a transfer 
from the vendor and re-transfer from the vendee by deed, 
and that the same principles must apply in cases of transfer 
and re-transfer by parol, if the nature of the property per- _ 
mitted it to pass without deed. We do not think that the 
question to be decided necessarily involves the enquiry, 
whether, at law, the title of the growing corn passed to the 
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supposed purchaser, and was immediately thereatter re-vest- June 1843 
ed in the defendant, or whether, notwithstanding such appa- p,.4 
rent or pretended sale and re-sale, it continued in the de- — ¥ 
fendant until his final disposition of the corn. The ques- eee 
tion to be decided is, for what sum is the defendant charge- 

able to the creditors of his testator because of that crop of 
corn. Is it what he actually got, or only the price at which 

his agent bid it off? Assets in the hands of an executor or 
administrator are thus defined : “ All those goods and chat- 

tels, actions and commodities, which were of the deceased 

in right of action or possession as his own, and so continued 

to the time of his death, and which after his death the exec- 

utor or administrator doth get into his hands as belonging 

to him in the right of his executorship or administratorship, 

and all such things~as do come to the executor or adminis- 
trator in lieu or by reason of that, and nothing else shall be 

said to be assets in the hands of the executor or administra- 

tor to make him chargeable to a creditor or legatee.”— 
Touchstone 496, 2 Will’s on Ex’rs 1012. Now the net 
price, which the defendant obtained for the corn, when ulti- 
mately disposed of by him, was obtained in lieu and by rea- 

sou of goods of the testator which had come to him in his 
office of executor, and for this price he ought to be charged 
unless he had theretofore rightfully disposed thereof at a 

less price. Nothing is better settled with us than that an 
executor cannot buy at his own sale. It would be a mise- 
rable evasion of the law, if he could rightfully do this 
through the intervention of an agent. What is prohibiied 
directly cannot be sanctioned, if done indirectly. Suppose;. 
therefore, the sale or pretended sale to Skinner did pass the 
legal title, yet if in this transaction he were the agent of the 
executor and bought for the executoz, it was a wrongful dis- 
position, and the price is not the measure of the value of the 

corn wrongfully sold. An executor cannot be allowed to 
speculate upon and make profits out of the estate of his tes- 
tator. Whenever it is seen that he has made profits there- 

out, these profits, as well at Law as in Equity, are assets for 

the satisfaction of creditors and legatees, So if he buys in 
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June 18434 debt of his testator for less than its nominal amount, he 


Ford 


v 


Blount 


shall be allowed only what he paid therefor. And it will 
make no difference whether he buys in his own name or 
through the intervention of an agent. 

If the case of Hoskins v Wilson has been regarded as 
authority for the position that a transfer by an executor to 
an agent, anda re-transfer by the agent to the executor, 
changes the character of the executor’s ownership, that he 
now holds absolutely what he before held in ¢rust, we must 
be permitied to say our decision has been misunderstood.— 
There is a great difference between the legal effect of sales, 
conveyances and other dispositions, when made by trustees, 
who are at law the owners of the property, and when made 
by those who, without having an estate therein at law, are 
entrusted with certain powers in relation thereto. In the 
case referred to, the trustee, whose conduct was arraigned, 
was of the latter description. Upon the petition of several 
tenants in common of certain slaves, an order was made by 
2 competent court for the sale. The sale was made, report- 
ed to the court, and confirmed, and a conveyance in due form 
executed to the reported purchaser by the petitioners. Some 
of these petitioners were under age, and it was alleged that 
the purchaser bought in the slaves for the guardian of the 
infants, and, shortly after taking his conveyance, conveyed 
them to the guardian. We held, that, although the sale 
might have been set aside under the rule which prevails in 
Equity, that no trustee or agent of the parties to a sale shall 
be allowed to purchase for himself, yet the legal title of the 
petitioners passed under their conveyance to the reported 
purchaser, and by his conveyance to the guardian of the in- 
fant petitioners. So in the case there quoted of Jackson v 

Walsh, 14 Johns, 407, there was a sale of land made by an 
executor, and it was objected that under his deed the pur- 
chaser could not take the legal estate, because the purchase 
was made in trust for the executor. Here the vendor was 
not owner, and the estate did not pass from him. His deed 
operated at law as an appointment, and the vendee as the 
appointee under it took the estate from the devisor. The 
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objection that the estate did not pass under this appointment June 1843 
at law was overruled, but it was distinctly admitted that a Fora 
Court of Equity would have readily listened to an applica- Blo 
. ‘ ° . a: ount. 

tion from persons interested in and aggrieved by this trans- 
action, had it been made in due season, and have set aside 
the sale as one in violation of the settled law of that court. 
Bat an Executor holds the goods, which were of his testa- 
tor as the legal owner, and although the law gives him this 
dominion for the benefit of others, yet a sale of these goods 
by him is made in the legal character of owner. Now no 
man can sell his own property to himself, and whenever an 
alleged sale, however disguised, is perceived to be of this 
character, it must be pronounced by every court, which can 
look beyond the forms of the transaction, to be a nullity.— 
Whether there may not be cases in which, because of the 
peculiar operation of the solemnities accompanying a pre- 
tended transfer from and re-transfer to an executor, a Court 
of law may be incompetent to ascertain the truth of the 
transaction, we forbear to say until a necessity for a determi- 
nation of that question shall arise. But in the case under 
consideration, we have no difficulty in saying that there was 
no impediment of this character. If no consideration pass- 
ed or was intended to pass from the bidder to the executor, 
there was no contract of sale. The transaction was in fact 
a sham, a pretended sale, and the law will so pronounce it. 
The property remained what it had been, the property of the 
executor. 

The judgment must be reversed and a new trial awarded. 


Per Curran. Judgment reversed and new 
trial awarded. 
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IN THE SCUPRMEE COURT 


JOHN C. EHRINGHAUS vs. CHARLES M. FORD & AL. 


Where a Bank of this State agreed to lend to an individual notes of a Vir- 
ginia Bank, which were at a depreciation in the market, bolow both specie 
and the notes of the bank in this State, and the borrower was to give hie 
note at ninety days, to be discounted by the Bank, and to be paid in specie 
or in the notes of the bank making the loan; Ae/d that the note given in 
pursuance of this agreement was void for usury though the borrower stated 
at the time that he could make the Virginia notes answer his purpose in the 
payment of his debts to others. 

Usury consists in the unlawful gain, beyond the rate of six per cent., taken or 
reserved by the leader, and not in the actual or contingent loss sustained by 
the borrower. The proper subject of enquiry is, what is the lender to re- 
ceive, and not always what the borrower is to pay, for the forbearance. 


Appeal from the Superior Court of Law of Camden Coun- 
ty, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action of debt upon a note for $4400, dated 
17th June, 1842. The defence relied on was the statute of 
Usury. On the trial, it appeured in evidence, that Wil- 
liams and Green, the principals in the note, on the 17th of 
June, 1842, had their notes in Bank, two for $1200 each, 
and one for $2000, that at the instance of Williams and 
Green, the Cashier agreed to consolidate the three notes, and 
the note in question was taken in. renewal thereof. The 
usury alleged was in the $2000 thus included in the note of 
of $4400. 'The $2000 note was offered for discount, on the 
25th February, 1842, and was then discounted as to $1000. 
Ou the fourth of March following, it was discounted as to 
the ouher $1000, and when discounted,. the proceeds were 
placed on the books of the bank as a credit to Williams and 
Green, in Virginia bills. Williams and Green were then 
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charged with the amount of several notes the bank had re- June 1843 
ceived for collection against them, and the balance was Bhring. 
checked out by Williams and Green, and paid to the bearers —_ 
of the checks in Virginia bills. There was evidence tend- Fora 
ing to shew, that the terms upon which the $2000 note was 
discounted were, that Williams and Green should receive 
Virginia bills, and pay in North Carolina bills or specie. It 
was also in evidence, that on the 25th of February, 1842, 
and on the fourth of March, 1842, and for some time after- 
wards, the bills of the Virginia banks were seven per cent. 
below specie value in the money market, and between two 
and four per cent. below North Carolina bills. That on the 
second of February, 1842, the Bank made a rule, that all de- 
posites in Virginia bills should be considered and entered as 
special deposits, and paid out in Virginia bills. That in 
February, March and May, the difference between Nort’ 
Carolina bills and Virginia bills in the money market at the 
North and in Norfolk was 2 per cent. in North Carolina 
bills, that in Elizabeth City, where the bank is located, the 
difference was between 2 and 4 per cent. in favor of North 
Carolina bills, during the latter part of February, March, 
April and May, 1842; that the bank, in February, 1842, re- 
fused to take Virginia bills in payment of claims sent to 
them from the North to collect, but at that time took such 
bills in payment of notes discounted previous to February. 
The plaintiff’s counsel called as a witness John C. Ehring- 
haus, the Cashier. The defendant’s counsel objected to his 
competency, as he was the plaintiff of record. The court 
considered him incompetent. The plaintiff offered in evi- 
dence the book kept by the Cashier in pursuance of a clause 
in the bank charter, and made evidence by that clause.— 
The book was objected to by the defendant’s counsel, but 
was admitted by the court. It appeared from the book that 
on the 18th of February, 1842, the President and Directors 
entered into a resolution, that all notes discounted on that 
day and afterwards should be paid in North Carolina notes 
or specie; and, on the 25th of February they adopted an- 
other resolution, that one half of the payments upon all 
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June 1843 notes discounted prior to the 18th February, should be in 
Ehring- North Carolina bills. A copy of these resolutions was post- 
haus ed up inthe bank room. Several witnesses swore that, al- 

v 


Ford. 


though in February there was a difference in the money 
market of 2 per cent. in favor of North Carolina bills and of 
4 per cent. after these resolutions of the bank on Virginia 
bills, still Virginia bills continued current, and passed at par 
in payment of debts and in the purchase of produce. ‘The 
sheriff swore that he had many executions to collect return- 
able to March Term, and he received Virginia bills, except 
in two cases, where he was instructed to require specie ; but 
these instructions were withdrawn in a short time, and, as 
far as he knew, Virginia bills were received at their nomi- 
nal value in the payment of debts, and answered that pur- 
pose the same as North Carolina bills, except at bank. One 
Butler, the Teller of the bank, swore, that, when Williams 
applied for the discount of the $2000 note, he stated that he 
was entirely willing to receive Virginia bills, as they would 
answer to pay debts at their nominal amount, for which pur- 
pose he wished to get them. He stated that the bank resum- 
ed specie payment on the Ist of May, and, as preparatory to 
that, in February and afterwards, paid out few of its notes, 
and wished to get in as many as possible. He also stated, 
that it was the practice of the bank to have quarterly settle- 
ments with the Virginia banks, and exchange to them such 
of their notes as this bank had received, for the notes of this 
bank, which they had received, and the excess was entered 
to the credit of the one or the other. 

About February, and for some time afterwards, the credit 
of excess was in favor of this bank for a considerable amount, 
and this amount did not draw interest from the debtor bank, 
It was also in evidence, that Williams and Green were in 
debt to many persons, and that persons, situated as they 
were, could get off Virginia bills at their nominal amount in 
payment of debts. Green was one of the directors present 
when the $2000 note was discounted. The court charged, 
that if there was usury in the $2000 note, and it was inelud- 
ed in the $4400 note, now sued on, it would vitiate the 
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whole. That to constitute usury there must be a loan of June 1813 
money, to be returned, at all events, at a profitof more than Ebring- 


six per cent. to the lender, and a loss of more than six per 
percent. to the borrower. In this case it was not contradict- 
ed but thal there was a Joan to be returned at all events—the 
only question was, as to the proft of the one and the loss of 
the other; that if Virginia bills were depreciated at the time, 
so as to be from 2 to 4 per cent. below North Carolina bills 
in value, and 7 per cent, below the value of specie, and the 
bank, as a condition of the loan, required the borrower to 
receive such Virginia bills, with the expectation and right to 
make him repay in North Carolina bills.and specie, without 
explanation, it made ont acase of usury; for, besides the six 
per cent interest, the lender received, aud the borrower lost, 
the difference in value. That as to the receipt of the Vir- 
ginia bills, after the credit was given to the borrower, it made 
no difference whether he received them himself, or whether 
they were received by persons having his check ; that if this 
additional profit was made by the one and lost by the other, 
as the terms of the loan, it made no difference whether the 
officers of the bank thought it was usury or not, for no man 
was allowed to give in excuse his ignorance of the law, if 
in fact the law was violated. The court further charged, 
that the plaintiff, by way of explanation, insisted, first, that 
there was no additional gain to the bank; for, supposing 
Virginia notes to be then depreciated, they would, in after 
settlements with the Virginia banks, when they shouid in 
the course of trade get notes of this bank, answer as well as 
specie. 2nd, that there was no loss sustained by the bor- 
rower; for he was enabled, being in debt, to pay off his 
debts with these Virginia bills, dollar for dollar, and that 
was the motive of the bank in letting him have them. As 
to the first, was there an additional gain tothe bank? This 
was a question of fact for the jury. 


It was insisted, that, as the excess of Virginia bills did not 
draw interest, the bank gained, as a matter of course, in 
getting off depreciated paper at par, which would otherwise 


haus 
v 


Ford. 
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June 1843 ay upon its hands unproductive. As to the second, was 
Ehsing- there a loss to the borruwer? this was also a question of fact 
haus for the jury. If the borrower owed debts, and his creditors 
Fed. were willing to receive Virginia bills in payment at par, it 
would seem he lost nothing by receiving them at par. The 
defendant’s counsel here moved the court, that he lost in this, 

that if he had received specie, or even North Carolina bills, 

he could have exchanged the one at 7 per cent. premium, 

and the other for 2 per cent. premium for Virginia bills, 
which latter bills would have paid his debts, dollar for dol- 

lar, and he would have the premium extra. The court 
charged, that the premium extra, if the borrower could have 
realized it, would certainly have been desirable. But if the 

bank did not have the ability to lend specie, and was unwil- 

ling to lend its own notes, and the borrower was thus unable 

to make this premium extra, it was rather a disappointment 

than a loss or sacrifice on the part of the borrower. If the 
borrower, being unable to get a loan of specie or North Car- 

olina bills, received Virginia bills at par and passed them off 

to his creditors at par, he could not, as the term loss was un- 
derstood in law, be said to have submitted to a loss, for the 
debts he owed and thus paid, might be called for in specie 

as well as the debt he incurred in order to pay it. The de- 
feudant’s counsel then moved the court to charge, that if the 
credit of Williams and Green was so much impaired, that a 
depreciated currency would pay their debts at the full nom- 

inal value of such depreciated currency, yet it did not follow 

that they did not suffer loss by borrowing such currency 

and contractiug to pay in a better currency, though they did 

in fact pay off debts to the whole amount of the sum bor- 
rowed, and that, although the borrower did not lose beyond 

the six per cent., yet if the lender gained or made a profit 

over and above the six per cent., and the making this profit 

was a part of the agreement, upon which the loan was made, 

this agreement was in law a corrupt and usurious agreement. 

The court refused so to charge: But charged that the 
essence of usury consisted in the fact, that one man having 
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the means, should take advantages of the necessities of an- June 1843 
other, and exact a gain of more than six per cent. at the ex- Ehring- 


pense of the other for a loan, that although it was understood 
that the lender would gain over and above six per cent. yet 
if it was not to be at the expense of the borrower, it did not 
come within the legal meaning of usury—there must be a 
conjunction of a profit to one, and a loss to the other. For 
instance, if A. applies to B. to borrow $1000, B. says I have 
not that much cash, but I have $500 cash, and a note on C. 
for $500, C. being doubtful and his note not being worth its 
nominal amount; whereupon A. says, the note of C. will 
be as good as cash for what Iowe, and I am borrowing the 
money to pay him, and B. thereupon let him have $500 
cash, and C’s note, and takes his note for $1000, with six 
per cent. this is not usury, for although B. gained by getting 
off a doubtful note at par, yet A. lost nothing, for that note 
was worth to him its nominal amount. So in this case, if 
the bank, being about to resume specie payments, was un- 
willing to lend its own notes, but, having these depreciated 
Virginia bills, was induced to lend them under the full be- 
lief that the borrower could use them at the nominal value, 
and so would lose nothing, the fact that the bank did gain 
would not constitute usury, because the borrower did not 
lose ; but in considering the question, the jury must be sat- 
isfied that the bank had no reason to believe that the bor- 
rower would lose, and was satisfied that he would not, for if 
a needy man says toa money lender, that bills 50 per cent. 
below par will answer him as cash, the lender must neces- 
sarily know that it is not so, and that the borrower means to 


submit to a sacrifice for the sake of getting money. So if 


the bills are 25 per cent., 10 per cent., 5 per cent., 2 per cent., 
the argument upon the question of fact is still the same, 
weakened only in degree, and the question resolves itself 
into this, did the parties really believe that the depreciated 
bills would answer the borrower to pay his debts as cash ; 
if so, then the one has not made a gain at the expense of the 
other, and there is no usury ; but if a loss to the borrower 


haus 


v 
Ford. 
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June 1843 was expected by reason of the bills, then the lender has ta- 
Ehring- ken advantage of the necessities of the borrower, to compel 


haus 


Vv 
Ford, 


him to submit to a loss for his benefit, and the law pro- 
nounces the transaction usurious, and the note void. 


Badger for the plaintiff. 


Kinney § Iredell for the defendant. 


Gaston, J. The best definition which can be given of 
nsury, will be found in the words of the statute by which it 
is prohibited: ‘“ No person or persons whatsoever, upon any 
contract, shall directly or indirectly take for the loan of any 
moneys, wares, merchandizes or commodities whatsoever, 
above the value of six dollars by way of discount or interest 
for the forbearance of one hundred dollars for one year, and 
so after that rate for a greater or lesser sum, or for a longer. 
or shorter time, and all bonds, contracts and assurances what- 
ever for the payment ol any principal or money to be lent 
or covenanted to be performed upon any usury, whereupon 
or whereby there shall be reserved or taken above the rate of 
six dollars in the hundred as aforesaid, shall be utterly void.” 
Usury consists then in taking directly or indirectly, upon a 
loan of money or commodities, either by way of discount or 
interest, above the value of six dollars for the forbearance 
of one hundred dollars for one year, or that rate for a great- 
er or less sum, or for a longer or shorter time. It follows 
then, that the test proper to be applied to the loan, which in 
this case is alleged to be usurious, is whether it was made 


upon an agreement to render therefor a higher rate of com- 


pensation than the statute sanctions. Now if the agreement 
was, that the borrowers should receive the amount lent, af- 
ter deduction of the discount, in notes known to be depreci- 
ated at their nominal value, and at the expiration of the term 
should repay that amount in lawful money, or in a currency 
less depreciated than that in which it was advanced, without 














- 


OF NORTH CAROLINA. 


further explanation, an assurance to carry that agreemen 


into execution would be usurious. It is manifest, that by Ehring- 


that assurance there is reserved to the lender, after taking 
out the legal discount, the difference between the actual val- 
ue of what was lent and what isto be returned. This is 
prohibited gain. Ifupona loan it is agreed, that the bor- 
rower shall be paid in bills at a premium, which they actn- 
ally command in the market, all will admit that, in this, 
there would be no usury, and it must follow, that if he be 
required to take it in bills at par, which are then at a dis- 
count, this must be usury. Whatever may be the motives 
which induced the Legislature to regulate the value of the 
use of inoney, and by severe penalties to prohibit all bar- 
gains for its use at a higher price, the standard of this value 
is the gain taken by, or reserved to the lender, not the price 
paid or to be paid by the borrower. Accordingly, we can- 
not doubt, if it was a part of the consideration for a Joan, 
that, in addition to the principal and lawful interest to be 
paid by the borrower, a stranger should allow a gratuity to 
the lender, such loan would be usurious under the statute.— 
The proper subject of enquiry is, what is the lender to re- 
ceive, and not always what the borrower is to pay, for the 
forbearance. Where the entire gain of the lender is derived 
from the borrower, the profit of the former and the luss of 
the latter, are necessarily commensurate. But it is always 
safer to apply, when we can, the standard given by the law, 
than to make use of any other, however exactly in general 
it may appear to correspond therewith. 


In this case it seems to us, that his Honor, after laying 
down very accurately the general rules of law applicable to 
it, in considering the explanations, by which the agreement 
was souglit to be rescued from the imputation of usury, has 
permitted his intelligent mind to be perplexed and finally 
led into errror by an unnecessary enquiry about the loss of 
the borrowers. And having arrived at the conclusion, that, 
in consequence of the use to which the money borrowed 
was applied, they had not subjected themselves to a loss upon 
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June 1843 the loan greater than at the rate of six per centum per an- 
Ehring- Um, he was of opinion that the ass@rance was not tainted 


haus 


with usury, although the lender was thereby to receive more 


Fora, than the compensation for forbearance fixed by law. That 


¢rror, we think, was occasioned by not regarding the loss as 
determined by the agreement, but as ascertained by com- 
bining therewith the gain of the borrowers in their disposi- 
tion of the money lent. Upon these combined transactions, 
they may not have finally lost the premium allowed upon 
the depreciated notes, but, if it be so, it is because their cred- 
itors have consented to allow it. They did lose more than 
the lawful interest by the agreement, but they were enabled 
to throw off this loss upon others, 

If the depreciated notes—depreciated in the money mar- 
ket oreven with all other persons, had been to the torrowers 
intrinsically worth the value at which they were received, 
then there would have been no usury in requiring that they 
should be received at that value. It might have been for- 
tunate for the holder to meet with a person to whom these 
notes were as cash, but, if they were, then in effect there 
was a loan of the money which the notes called for, and six 
per centum per annum interest thereon, would not have 
been a greater gain on such loan than the law authorized.— 
Such a case might be put; as if the borrowers had been per- 
mitted to deposit, as cash, Virginia notes to that amount, on 
a promise to take them back at the same rate, or were under 
any other valid obligation to redeem them. And perhaps 
there are others, but it will be sufficient to state these as il- 
lustrations of this position. It is very probable that neither 
the borrowers nor the lender had an actual intent to violate 
the statute against usury, and it is not unlikely that the loan, 
as made, under the then pressure of the times and embar- 
rassments of the banks, was not only prompted by commen- 
dable public motives, but in truth also an act of favor to the 
borrowers. But if, by the agreement, it was intended to ob- 
tain in fact a greater compensation for the money lent than 
the statute allows, the law pronounces the agreement cor. 
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rupt, whatever misapprehensions might have prevailed as to June 1843 
the construction of the statute, or however free the agree- Enring- 
ment from every taint of moral turpitude. This may be _ haus 
hard, but sic ler scripta est, and we must obey it. Ford. 
The court is of opinion, that there was error in the in- 
structions given to the jury, and that the judgment must be 


reversed aud a new trial awarded. 


Per Curiam. New trial awarded. 





IN THE SUPREME COURT 


STATE vs. ELLIOTT SHAW. 


June 1843 Where a juror was challenged for cause, and it appeared that his wife was 

—— —— cousin to the prisoner’s former wife, who was now dead, leaving no children, 
Held that this was no cause of challenge, the affinity having ceased with 
her death. 

The improper allowing or disallowing of a challenge is a ground for a renire 
de novo, not as a nuatter of discretion in the court, but of right to the party ; 
and is therefore a good foundation for a writ of error. 

The withdrawal of a juror from the pannel by the court, without sufficient 
cause, is in law, however excusable the error, an arbitrary withdrawal, for 
which the court has no authority. 

The jurors of the original venire constitute a distinct panel. When that panel 
is peruse ]—or gone through with—without forming a jury, any individual 
member thereof, who, upon the challenge of the State, has been set aside» 
to see whether a jury might not be formed from the panel without him, 
must be brought forward and challenged or taken, before the special venire 
or tales jurors can be resorted to. 

The cases of the Siafe v Benton, 2 Dev. & Bat. 196; and Siate v Arthur, 2 
Dev. 217, cited and approved. 


Appest from the Superior Court of Law of Halifax 
county, at Spring Term, 1843, his Honor Judge Maniy 
presiding. 

The defendant was indicted for the murder of one Ran- 
dolph Powell, and pleaded Not Guilty. In forming a jury 
to try the issue, a juror from the original panel was drawn, 
and, being brought to the book to be sworn, was challenged 
by the Attorney General in behalf of the State, and the cause 
of challenge alleged was, jirst, that the said juror had 
formed and delivered his opinion, that the prisoner 
was not guilty of the charge in the indictment speci- 
fied ; and secondly, that he was connected by affinity with 
the prisoner. And issue being taken by the prisoner upon 
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the matter alleged in support ot the challenge, the Attorney June 1843 
General examined the said juror to prove the same, who de- ~ grate 
posed that he had not formed and delivered an opinion that — v 
the prisoner was not guilty of the said charge, and that a *"*” 
former wife of the prisoner, now deceased, was in her life- 
time a cousin of the said juror’s wife. His Honor declared 
his opinion in favor of the challenge taken, allowed the same 
and set aside the juror, and to this opinion, the prisoner by 
his counsel excepted. 

And another juror, from the special venire, being in like 
manner drawn, was challenged by the Attorney General in 
behalf of the State, and the cause of challenge alleged was, 
that the said juror had forined and delivered his opinion that 
the prisoner was not guilty of the charge in the indictment 
specified ; and issue being taken thereon, the Attorney Gen- 
eral examined the juror to prove the same, who, being asked 
whether he had formed and delivered an opinion, said he 
believed he had—being asked to explain himself as to the 
nature of the opinion, he said that the opinion referred to 
had been formed from a rumor or report of the transaction 
heard by him at the time, and upon supposition that the same 
was true, but he had not formed any opinion whether the 
rumor or report was true or not—and being asked whether 
he had any reason to disbelieve the said report, he said he 
had not. His Honor sustained the said challenge and sect 
aside the said juror, and the prisoner by his counsel ex- 
cepted. 

A jury being impannelled, found the prisoner not guilty 
of the murder charged, but guilty of manslaughter. 

After the rendition of this verdict, a ,motion being made 
on behalf of the prisoner fora venire de novo, on the ground 
of error in the matters aforesaid, his Honor declared, that 
as the jury was completed without exhausting the prisoner’s 
peremptory challenges—and as the right of challenge was — 
a right to reject and not aright to choose, and as, therefore, 
whether the challenges aforesaid were rightly maintained or 
not, the whole jury was accepted and taken by the free con- 
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June 1843 sent of the prisoner, there was no ground either for a venire 
State de novo ora new trial, and therefore denied the motion. 
v Judgment having been pronounced against the prisoner, 


Shaw. ns 
“he appealed to the Supreme Court. 


Attorney General for the State. 


Badger for the prisoner. 


Gaston, J. Upon the trial of the prisoner, a juror of 
the original panel was challenged by the State, because 
that he was connected by affinity with the prisoner, and up- 
ou its being shewn that the deceased wife of the prisoner 
was in her life time a cousin of the wife of the juror, the 
court allowed the challenge, the prisoner excepted thereto, 
and his exception was recorded. It does not appear, whe- 
ther, at the time of the trial, there was or was not issue liv- 
ing of the prisoner by his deceased wife, and, as it is it.cum- 
bent on him who challenges to make out his cause of chal- 
lenge, we must understand that there was not such issue.— 
On examining the authorities we find the law to be, that in 
such case the affinity ceased with the death of the wife.— 
There was, therefore, error in the part of the court in al- 
lowing this challenge. Co. Lit. 156,7. a. Hargrave’s note 
1&2. Mounsonv West, 1 Leon’d 88. 11 Viner Title 
Trial F. d. 2 pl. 10 & LI. 

The improper allowing or disallowing of a challenge isa 
ground, not fora new trial, but for what is strictly a venire 
de novo. Slate v. Benton, 2 Dev. § Bat. 196. The par- 
ty complaining thereof does not apply to the court for the 
exercise of its discretion in setting aside a verdict, by which, 
because of the irregular formation of the jury, he may have 
been injured, but insists, as a matter of right, that there hath 
been « mis-trial, because the trial was by a jury not consti- 
tuted according to the due course of law. ‘The improper 
granting or the improper refusing of a challenge on the part 
of the court is therefore alike the foundation of a writ of er- 
ror. King v Edmunds, 4 Barn. & Ald. 472. 
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But it has been argued on the part of the State, that the June 1843 


right of a prisoner is not to be tried by a jury of his own 
choice, but by one free from exception ; that this right the 
prisoner hath fully enjoyed, for he had a trial by a jury 
whom he accepted as liable to no objection, and that, there- 
fore he cannot be heard to allege, as an error in law, the 
withdrawal of a juror from the panel without cause by the 
court. And, in support of this argument and the conclusion 
drawn from it, the case of the State v Arthur, is relied on 
as an authority, (2 Dev. 117.) We acknowledge fully the 
authority of that case, and ifthe question now to be decided 
had been there determined, we should unhesitatingl y adhere 
tothe decision. But in the case referred to it is stated asa 
fact, and upon that fact the judgment of the court was foun- 
ed, that a jury was formed from the panel without exhaust- 
ing the peremptory challenges of. the prisoner. The court 
held, that the State had a right to require, that the challeng- 
ed juror should stand aside until the panel was gone through, 
and that as a jury had been formed without going through 
the panel, the act of the court complained of was, in effect, 
no more than the setting aside of the juror for an allowed 
time. One of the court, indeed, took care to state, “that had 
the panel been gone through, the prisoner could then have 
claimed the right to have on his trial the juror who had been 
challenged by the State, and the prisoner might have had 
reason to complain if the juror were discharged, and the 
cause assigned did not disqualify him.” 


We distinctly admit, that the ground on which peculiar 
privileges of challenge are allowed to prisoners in capital 
cases, is in the language of the eminent judge, whose words 
are embodied in the argument of the Attorney General, “not 
that the prisoner shall. be tried by a jury of his own choice 
orselection, but by one against which, after exhausting his 
peremptory challenges, he can offer no justexception.” But 
the question now presented, is not as to the extent or nature 
of a privilege claimed by the prisoner as such, but involves 
general principles of law applicable to the trial of all 
cases, civil as wellas criminal. It is a great object of the 


State 


v 
Shaw. 
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June 4843 Jaw to keep unsullied the purity of jury trials, and, among 


State 


Vv 
Shaw. 


other rules which it has established as settled to accomplish 
that object, it has given to each party to an issue the right 
of challenge for sufficient cause. Now it is essential, as 
well to the protection of this right as to the guarding against 
the abuse of it, that every erroneous decision, in matter of 
law, upon such a challenge, shall be the subject of correc- 
tion. All will admit that the court cannot arbitrarily with- 
draw a juror without any cause,” (State v Arthur, ut su- 
pra,) and, in our apprehension, the withdrawal of a juror 
without sufficient cause is, in law, however excusable the 
error, an arbftrary withdrawal. In the case before us, the 
jury was not formed before the original venire had been ex- 
hausted, and the material question oecurs, was it then neces- 
sary for the State to shew its cause of challenge, or might it 
require that the juror should still stand aside until the spe- 
cial verire was gone through. We think this question was 
substantially decided in Benton’s case. In that case, the 
prisoner demanded that the names of all the jurors 
summoned should be deposited in a box together, but 
the court directed that those of the original venire 
should be first deposited and drawn, and that the tales 
jurors should not be resorted to, unless a fuli jury could 
not be constituted without them. The case was brought 
before us by appeal of the prisoner, and we held that 
the course pursued was proper, not only as conform- 
ing to the general practice which had obtained through- 
out the State in the trial of capital offences, but as most in 
accordance with the statutory provisions on the subject of 
juries ; that upon the petit jurors of the original venire was 
imposed the general duty of trying all issues, as well in 
criminal as in civil cases, which might be submitted during 
the term, and that by-standers were to be called in to the 
performance of this duty only upon a deficiency of the 
original panel, or where a necessity for resorting to by-stand- 
ers should occur. We also held that the jurors of the spe- 
cial venire were likewise but auxiliaries to those of the orig- 
inal venire, in the performance of the duties primarily im- 
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posed upon the latter, and “ were so far in the nature of tales ume 1843 
jurors as being provided to supply a deficiency of the orig-  gtate 
inal venire.” Itis an obvious corollary from the principles 
thus asserted, if it be not in terms decided by the case, that 
in legal contemplation the jurors of the original venire con- 
stitute a distinct panel. When that panel is perused or 
gone through with, without forming a jury, any individual 
member thereof, who, upon the challenge of the State, has 
been set aside, to see whether a jary might not be formed 
from the panel without him, must be brought forward and 
challenged or taken, before another panel ap be resorted to. 
We forbear from noticing the exception taken by the prison- 
er to the allowing of the challenge of the juror belonging 
to the special venire ; for, according to the case of the State 
v Arthur, the juror was at all events rightfully kept back 
from the jury, until the special venire was gone through.— 
This decision must be certified to the Superior Court of 
Halifax, with directions to set aside the verdict rendered a- 
gainst the prisoner as null, because the jury was not consti- 
tuted according to the due course of law, and to order anew 
jury to come to try whether the prisoner be or be not guilty 
of the premises charged in the indictment against him. 


Vv 
Shaw. 


Per CurramM. Ordered accordingly. 
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June 1843 A promise to indemnify another for committing a wilfal- and wicked trespass 
is not binding. ™ 

But, where the object is apparently in furtherance of justice and in the exer- 
cise of a rigit, and the means are not in themselves criminal, and not known 
to the person employed to be wrongful to a third person, a contract to save 
harmless one, who from good motives did an act for his employer, which 
contrary to his expectation happened to be an injury to a third person, will 
be enforced. 

Where one was employed,under a promise of indemnity, to do an act which turn- 
ed out to be a trespass on another’s property, and the employer and the per- 
son employed were both sued, but the jury found the former not guilty, and 
assessed damages only against the latter ; Held that this verdict did not 
conclude the person employed, in a suit by him on the promise of indemni- 
ty, from shewing the true state of the facts and the liability of the defendant. 


Appeal from the Superior Court of Law of Currituck 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action of Assumpsit. ‘Fhe plaintiff proved 
that the defendant had contracted to seil him a piece of land, 
and that ho had taken possession of it in pursuance of the 
contract ; the title to be made when the land was paid for. 
The plaintiff was the overseer of the defendant, and attend- 
ed to his hands on a plantation some few miles distant. The 
defendant told the plaintifi that the fence, on one side of the 
tract he had agreed to sell him, did not run quite out to the 
line, but departed from the line about ten or fifteen steps— 
that he had notified Balance, who owned the land adjoining 
this tract, of his wish to have this, which was the dividing 
fence, let out to the line—and directed t‘e plaintiff, that, un- 
less Balance came within twenty days to assist in removing 
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the fence, he should take the defendant’s hands and set the June 1843 
fence out to a certain place, which he pointed out and de-~ 7,., 
signated, saying “if Balance does not agree toit, butchooses —_v 
to bring suit against you, I will pay all damages and save om 
you harmless.” The plaintiff moved the fence accordingly, 

the defendant in the meantime having goue tosea. The 
plaintiff read in evidence the record of au action of trespass 

by Ballance against the present plaintiff and the present de- 
fendant and one Woodhouse, for moving tho fence. In that 
case the jury found Ives, the present plaintiff, guilty, but 
found Jones, the present defendant, and Woodhouse, not 
guilty. The plaintiff also proved that the defendant had 
attended in person to the defence of the action of trespass, 

not only for himself but for the present plaintiff and Wood- 
house. Execution issued against the present plaintiff for 
the amount of the damages and costs, which he paid. The 
defendant having been notified of the facts, refused to in- 
demnify the plaintiff, who thereupon brought this action.— 
‘The defendant’s counsel insisted, Ist. that as the defendant 
had been sued as a co-trespasser, and the verdict was in his 
favor, he was under no obligation to pay the damages and 
costs, which had been paid by the plaintiff. 2ndly. Suppos- 

ing he had promised to indemnify the plaintiff for moving 
out the fence, that being a promise to induce another to com- 
mit a trespass, it was against the policy of the law and not 
binding. The court held that the verdict in the action of 
trespass did not discharge the defendant from his obligation : 
2ndly. That although a promise to induce another to com- 
mit a wilful and wicked trespass would not be binding, yet 

the promise in this case, taking the evidence to be true, was 
bindiug ; because the plaintiff was the overseer of the de- 
fendant, and obeyed his directions, not in committing.a wil- 

jul and naked trespass, but in the assertion of title to land, 
which he had no reason to believe was not the property of 
his employer, and which, moreover, he had contracted to 
buy. There was a verdict for the plaintiff, and, a rule fora 
new trial having been discharged and judgment rendered 

for the plaintiff, the defendant appealed. 
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Kinney for the plaintiff. 


No counsel in this court for the defondant. 


Rurrin, C. J. We think his Honor put the case upon tlie 
true ground, aud that the judgment must be affirmed. The 
correct distinction is stated in the case ot Merriweather v 
Vivon, 8 T. R. 186, which has been cited fur the defendant. 
‘The particulars of that case are not given in the report, but 
the injury must have been forcible and wanton. For Lord 
Kenyon, after recognizing the general rule, that there could 
be no contribution between joint wrong-dvers, nor, of course, 
redress upon a contract to do an unlawful thing, distin- 
guishes that case from one, in which there could be redress, 
by saying “that decison would not effect cases of indemnity, 
where one man einployed another to do acts, not unlawful 
in themselves for the purpose of asserting right.” If it 
were not so, no one could ever expect assistance in enforcing 
his rights by means, even the most peaceable, which would 
subject the parties to an action sounding in tort, and an eud 
would be put to indemnities. For, if the right be with the 
person indemnifying, there is no need of the indemnity ; 
and if it turn out to be in another, who recovers for the in- 
jury, the rule would make the indemnity void. Bat when 
the object is apparently in furtherance of justice and in the 
exercise of a right, aud the means are not in themselves 
criminal, and not known by the person employed to be 
wrongful to a third person, there can be no objection to giv- 
ing effect to a contract to save harmless, one, who, from 
good motives, did an act for his employer, which, contrary 
to his expectation, happened to be an injury to a third per- 
son. ‘That is not like the perpetrator of an act, manifestly 
unlawful and criminal, seeking redress against the procurer. 
Indemnities for acts apparently right, or not apparently 
wrong, have always been upheld. 

As long ago as the case of Arundel v Gardner, Cro. 
Jac. 652, it was held that an action would lie for the sheriff, 
on a promise of indemnity, made by an exceution creditor 
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for levying on goods, as the property of the defendant in June 1843 


the execution, which were in the possession of another per- 
son, who was in fact the owner. The same doctrine has 
been recently held by the House of Lords, in Humphreys v 
Pratt, 2 Dow. & Clarke, 288. It, in truth, such a seizure 
by the sheriff were a wanton act in him, well knowing that 
the property was in the possessor and not in-the debtor, and 
made for the purpose of harrassing the former, he, as purely 
a wrong-doer, could receive no countenance from the law.— 
But when it is made upon the assertion of the creditor, that 
the goods are the property of his debtor and liable to be seiz- 
ed, the conduct of the sheriff is fair, and being for the ben- 
efit of the creditor, it is manifestly just that the latter should 
make good his promises, that the officer should not be a loser 
by such an act. There have been other cases which have 
further extended the principle. In &damsonv Jarvis, 4 
Bing. 66, the plaintiff, an auctioneer, sold, goods under the 
order of the defendant, who" represented himself to be en- 
titled to them, and received the proceeds from the auction- 
eer, from whom, however, the true owner afterwards recov- 
ered the value, and it was held, that the action would lie to 
recover back the damages and costs. Chief Justice Best 
thus expressed himself, “Every person, who employs an- 
other to do an act, which the employer appears to have a 
right to authorize, undertakes to indemnify him for all such 
acts as would be lawful, if the employer had the authority 
he pretends to have, and a contrary doctrine would create 
great alarm.” He added, “that from the concluding part 
of Lord Kenyon’s judgment, in Merryweather v Nizon, 
and from reason, justice and sound policy, the rule, that 
wrong-doers cannot have redress agaist each other, is con- 
fined to cases, where the person seeking redress must be pre- 
sumed to have known, that he was doing an unlawful act.” 
Iu Belts §- Drewev Gibbins, 2 Adol & El. 57, the defend- 
ant sold ten casks of goods to N. & W. and sent them to 
the plaintiffs, with notice that they were for N. & W., and 
with directions to deliver them. After delivering two casks, 
the plaintiffs were ordered by the defendant, and indemnified 


Ives 
v 
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June 1843 not to deliver any more to N. & W., but to deliver the re- 


Ives 
v 
Jones. 


mainder to another person—which they did. ‘lhe plaintiffs 
were then sued in trover by the assignees of N. & W., who 
had become bankrupts, and, for the damages and costs in 
that action, the plaintiffs then sued the defendant, and had 
judgment. Lord Denman said, supposing there was a bona 
Jide doubt, the plaintiff had a right to act upon the instruc- 
tions of the defendant, and might come on him for the con- 
sequences of so doing. He further said, that the case of 
Merryweather v Dizon had been strained beyond what the 
decision would bear, that the general rule is, that, between 
wrong-doers there is neither indemnity nor contribution, but 
there is an exception, where the act is not clearly illegal in 
itself. And one of the other judges remarked, that the case 
bore no analogy to those, in which an indemnity is claimed 
for acts obviously unlawful, like breaches of the peace, or to 
cases in which the conduct of the parties is in contravention 
of public policy. In the case at bar, the defendant claimed 
to be the owner of Jand up to a particular line, and ordered 
the plaintiff, who was in his employment, to set his fence to 
the line, and the plaintiff, simply for obedience to those or- 
ders and without having consMitted any public offence, and 
being innocent of any intentional wrong to any other per- 
son, has been compelled to pay damages and costs for tlie 
trespass, to a person who turned out to be the owner of the 
land, and now sues on the defendant’s express promise of in- 
demnity. Surely no claim could have a broader foundation 
of justice, or, as we think, law, to support it. The verdict 
in the former action, acquitting the defendant, avails nothing 
here. It onty shews, that the plaintiff in that action could 
not prove the present defendant’s orders, or indemnity to the 
preseut plaintiff. But, as between the present parties, those 
facts were notin issue before, and therefore neither is con- 
cluded. 


Per Curiam. Judgment affirmed. 
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RICHARD H. MOSELEY vs. CHARLES G. HUNTER. 


A plea to the jurisdiction of the Saperior Court of W., which, after setting June 1843 
forth that the plaintiff is not an inhabitant of the county of W. but is an ——-——— 
inhabitant of the county of H., alleges only “that the defeadant was an 
inhabitant of the county of E. and not an inhabitant of any other county 
than the county of E.,” is bad, because it does not expressly aver that the 
defendant did not reside in the county of W., but only states that fact in an 
argumentative way. 

A plea to the jurisdiction of the court properly concludes with the prayer, 

“ whether the court will or ought to take further cognizance of the plea a- 
foresaid.” 


Appeal from the Superior Court of Law of Warren Coun- 
ty, at Spring Term, 1843, his Honor Judge Manty 
presiding. 

This was an action on the case, in which the writ was di- 
rected to the sheriff of Edgcombe county, where it was ex- 
ecuted, and returnable to the Superior Court of Law of War- 
ren county, at the Fall Term, 1842. At the Term, to which 
the writ was returned, the defendant filed the following plea, 


viz: 


And the said Charles G. Hunter, in his own proper person 
comes and defends the wrong and injury, &c. and says he 
ought not to be compelled to ansger the said original writ, 
because he says that the said Richard H. Moseley was at the 
time of suing out the said writ, and has been ever since, and 
is now an inhabitant of the county of Halifax, and at the 
time aforesaid resided therein, and that the said Richard H. 
Moseley was not, at the time of suing out the said writ, nor 
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at any time since, an inhabitant of the county of Warren, 
nor resided therein, and because the said Charles G. Hunter 
further says, that he, the said Charles G. Hunter, was at the 
time of suing out the said writ, andalways has been,up to this 
time, an inhabitant of the county of Edgecomb, and resided 
therein, and was not at the time of suing out the said writ, nor 
at any time since, an inhabitant of any other county than the 
said county of Edgecomb, and this he is ready to verify ; 
whereupon he prays judgment whether the court will fur- 
ther take cognizance of the said suit. 


‘ To which plea the plaintiff demurred as follows, viz: 


And the said Richard, as to the said plea of the said Charles 
by him above pleaded, says, that the said plea and the mat- 
ters thereiu contained, in the manner and form as the same 
are above pleaded and set forth, are not sufficient in law to 
abate the said suit of the said Richard, nor is the said Rich- 
ard under any necessity, or in any wise bound by the law 
of the land to answer thereto, and this he, the said Richard, 
is ready to verify: Wherefore, he prays judgment, and that 
the said Charles may answer over to the aforesaid declara- 
tion against him. And for causes of demurrer in law, he, 
the said Richard, assigns and shews to the court here as fol- 
lows, to-wit: for that the said Charles. in the conclusion of 
the said plea, prays judgment whether the Court will further 
take cognizance of the said suit, whereas the matters in the 
said plea stated, if true, and well pleaded so as to have any 
effect in law, are sufficient to shew that the said court had 
and could not take any cognizance whatever of the samc— 
tor that the commencement of the said plea insists, that the 
said Charles ought not to be compelled to answer the writ, 
and the conclusion praying judgment if the Court will /wr- 
ther take cognizance, &€. admits that the said court had cog- 
nizance thereof, and the said Charles was once compelled to 
answer the same—for that the commencement of the said 
plea is inconsistent with and repugnant to the conclusion 
thereof—for that the said Charles in the commencement of 
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the’ said plea says, that he ought not to be compelled to an- June 1843 


Moseley 


swer the said writ, whereas, the matters in the said plea al- 


leged being designed to oust the court of all jurisdiction of 
the suit, no such commencement should or ought to have 
been made or introduced in the said plea—for that the caid 
plea doth not directly deny that the said Charles resided in 
Warren aforesaid, at the time of the commencement of the 
suit, or at any time since, but only by way of inference and 
argument—and doth not directly aver or allege any matter 
as to his residence in Warren aforesaid, on which issue can 
be taken or tendered—fur that the said plea doth not direct- 
ly and expressly allege that the said Richard resided in the 
county of Halifax, and did not reside in the county of War- 
ren at the time of the plea being pleaded—for that the said 
plea doth not directly deny that the said Charles resided in 
Warren at the time of suing out the writ, or at any time 
since—nor doth the said plea allege that the said residence 
of the said Charles in Edgecomb was his only residence— 
for that the said plea is uncertain and double in this, that 
the said plea avers that the said Richard was an inhabitant 
of and resided in Halifax, and was not an inhabitant of or 
resided in Warren—for tiat the said plea denies that the 
said Charles was an inhabitant of any other county but 
Edgecomb, but doth not deny that he restded in any other 
county,upon which no certain ormaterial issue ean betaken or 
tendered— and for that the said plea is in other respects un- 
certain, double, argumentative, insufficient and informal. 


The defendant joined in demurrer, and the court upon the 
hearing thereof sustained the demurrer, over-ruled the plea 
and directed the defendant to answer over. From this order 
and decision of the court, the defendant, by leave, appealed 


to the Supreme Court. 5 


Badger and W. H. Haywood for the plaintiff. 
No counsel in this court for the defendant. 


68 
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June 1843 Rurvin,C. J. This being a plea to the jurisdiction, it 
“Moseley Jey Properly concludes, according the precedents, with the prayer 


Seat. 


“ whether the court will or ought to take further cognizance 
of the plea aforesaid.” In that respect it differs from those 
that are, strictly speaking, pleas in abatement for matter ex- 
isting at the time of action brought. Com. Dig. Abatement, 
D. 2. 1 Went. Pi. 49. Stephen’s Pl. 46, 394. 


The plea however, is bad, as we think, in not traversing 
in terms, the residence of the defendant in Warren. By the 
statute, Rev. St. c. 31, s. 39, this action, which is case, may 
be brought m the court of the county in which both parties 
reside, or, where they live in different counties, in either 
connty, at the option of the plaintiff. The action, therefore, 
supposes that both or one of the parties lived in Warren, 
and it may be maintained there, if either of the parties did 
reside there. Consequently, it is the material part and point 
of a plea to the jurisdiction, to deny that fact, and so put 
itin issue. Whatever may be stated touching residence in 
another county, is only matter of inducement. Issue can- 
not be taken on it, since the jerisdietion does not depend on 
the residence of the plaintiff in Halifax, or of the defendant 
in Edgecomb, but of one of the other of them in Warren, 
and one may have &xed places of residence in more than 
one county, as is recognized in the act concerning executors 
and administrators; Rev. St. c. 46, s.1. It is, however, a 
necessary part of the plea, (although it cannot be traversed 
in the replication,) in compliance with another rule of plead- 
ing, namely, that the plea must give the plaintiff a better 
writ, and telt him im what court he may properly sue.— 
This plea, therefore, is right as respects the plaintiff ’s resi- 
dence. It states, that he resides in Halifax, and then, “ that 
the said Richard was not at, &c. an inhabitant of the county 
of Warren, nor resided therein.” So, the plea sets out the 
residence of the defendant in Edgecomb properly enough— 
but it omits to traverse the defendant’s residence in Warren, 
by averring that the defendant did not reside in Warren. 
Instead of that, the plea is, that the defendant “was not an 
inhabitant of any other county than the said county of 
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Edgecomb,” which, no doubt, was intended as a traverse of June 1843 
a residence in Warren. But that method of taking it is 8 Moseley 
departure from the established rules of pleading, and eannot 
tkerefore be allowed. The plaintiff could not take i issue on 
this part of the plea, aceording to its terms, by replying that 
the defendant did live in a county other than Edgecomb, be- 
cause by so doing he would admit, that he, the plaintiff, did 
not live in Warren, and then, if it should be found, that the 
defendant did Jive in some other county besides Edgecomb, 
it would not determine the question of jurisdiction, for the 
county of the party’s residence might be any other county, 
as well as Warren. Therefore, the plaintiff would be under 
the necessity of replying by way of direct averment, what 
in bringing the aetion was before supposed, namely, that the 
defendant did live in Warren, so as to draw the defendant 
to an issue by a rejoinder, that he did moé live in that coun- 
ty. It is manifest, therefore, that the denial of the defend- 
ant’s residence in Warren, contained in the plea, is argumen- 
tative, and not, as it ought to be, in an absolute form, and is 
therefore defective. Itis not bad, because it precludes the 
plaintif from taking a material issue by a proper replication, 
but it is bad, because the defendant has so pleaded as to pre- 
vent the issue being taken in that orderly mode and proper 
stage of the pleadings, which the law requires. The plea 
tends to perplex and draw out the pleadings to an unneces- 
sary prolixity, by compelling the plaintiff to reply matter al- 

ready supposed, for the purpose of drawing back the defend- 
ant to an issue, whieh is indispensable in the cause, and 
which the defendant had it in his power at once to tender, by 
a direct negative in his plea of a residence in Warren, and 
would not. That this absolute form of allegation or traverse, 
as to the material fact in the plea, is necessary, is manifest 
from the inspection of any record or book of precedents.— 
Thus, one was sued by the addition of “broker,” and plead- 
ed in abatement. The plea begius by stating, that the defen- 
dant is a merchant, and then proceeds, “that he, the de- 
fendant, on, &c. was not or at, &c. has been a broker, as by 
the said writ is above supposed.” To that, without taking 


Hunter. 
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June 1843 any notice of the inducement, that the defendant was a mer- 
Moseley chant, the replication is, “that the said defendant, on, &c. 


San 


was, &c. a broker, as by the said writ is above supposed, and 
this he prays may be enquired, &c.” 1 Went. Pl. 3. In 
like manner a plea of non-joinder of a partner states, that 
the supposed promises were made as well by A. B. as the 
said C. D., the defendaut, and then traverses the sole. prom- 
ise of the defendant by adding, “ and not by the said CU. D. 
alone,” which said A. B. is still living, &c. and the replica- 
tion takes issue by saying, “that the said promises were 
made by the said C. D. alone, in manner, §c. and this he 
prays, &c.” 1 Went. Pl. 16,17. It takes nonoticeof A. 
B., whose name was only given to inform the plaintiff, 
against whom he should bring suit the next time, it that 
should be abated. 


Per Curiam. Judgment affirmed. 
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HORACE B. SATTERWHITE vs. J. W. CARSON. 


The goods of a deceased person in the hands of an administrator pendente June 1848 
lite, cannot be taken under an execution against the administrator for his _..__ 
personal and individual debt. 

An administrator pendente ite has no power to sell the effects of the deceased, 
except perishable property. 

Where goods of a deceased person, while in the hands of an administrator 
pendente lite, were scized and sold by the sheriff under an execution a- 
gainst such administrator for his personal debt ; Held that an administrator 
with the will annexed, subsequently appointed, could support an action of 
trespass or trover against the sheriff for such seizure and sale. 

In such case the sheriff could not reduce the damages by shewing that he had 
paid to the administrator pendente lite the surplus of money arising from 
the sales, that remained after satisfying the execution. 

The sheriff is liable for a trespass committed by his deputy in seizing the pro- 
perty of A. under an execution against B. 

It is only in actions brought upon contract, that the court can render judg- 
ment for interest on the amount found by the jury. In other cases such a 
judgment is erroneous. 

Tho ugh there be but one judgment in the court below, yet, where it consists 
of several distinct and independent parts, it may be reversed as to that part, 
wherein it is erroneous, and affirmed for the remainder. 

If a judgment against a defendant is reversed in this court as to part and affirm- 
ed as to the remainder, the defendant is entitled to his costs in this court. 

The case of Coltraine v Cain, 3 Dev. 308 cited and approved. 


Appeal from the Superior Court of Law of Burke 
County, at Fall Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action ef Trover for the conversion of a 
slave named James. The plaintiff proved that in October, . 
1840, he was regularly appointed administrator, with the 
will annexed, of one Daniel Jones—that in the year 1838, 
after the death of Jones, one Morgan, a deputy of the de- 
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June 1843 fendant, who was sheriff of the county of Rutherford, levied 
~ Batter. Upon and sold the boy James to one Jay, for $401, who took 


white. 


the slave out of the State. The defendant proved, that, af- 


Carson, ter the death of Jones, a caveat being entered as to the pro- 


bate of his will, Ann Jones, the widow, was regularly ap- 
pointed administrator pendente lite and soon after married 
one McElratt,—and this boy and the other property of Jones 
were taken into possession by them—that executions issued 
to him as sheriff of Rutherford county against the said Mc- 
Elrath and wife for their individual debts, commanding him 
to make the debts out of the goods and chattels of the said 
McElrath and wife—that Morgan, his deputy, under these 
executions levied upon and sold the boy James, ard that af- 
ter the sale McElrath received from Morgan the sum of 
$200, as the excess of the price of James remaining after 
the executions levied on him had been satisfied, and McEI- 
rath said at the same time, that it was well enough for the 
negro to have been sold, as he brought a fair price. 

The defendant’s counsel insisted, that McElrath, in right 
of his wife as administrator pendente lite, had a right to sell 
the negro, and the sheriff had also the right to sell him for 
McElrath’s debts, and that McElrath had ratified and con- 
firmed the sale; 2ndly. That as Satterwhite was not ap- 
pointed administrator until after the negro was sold, he could 
not sustain this action, for a conversion while McElrath was 
acting as administrator pendente lite, but must look to the 
administration bond to recover for the misconduct of McEl- 
rath in suffering the property to be taken away ; 3dly. That, 
sitpposing the negro not to be subject to the executions, 
which the defendant had plaeed in the hands of his deputy, 
the levy and sale by the deputy was a tort, for which the 
defendant, as sheriff, was not liable ; 4thly. That, as McE\- 
rath had received $200 of the price from the deputy, the de- 
fendant had a right to mitigate the damages by that a- 
mount, as McElrath had the right to receive it. These 
questions were raised, with the understanding, that if the 
court was with the defendant upon either of the three first, 
the verdict should be set aside and a nonsuit entered; if 
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the court should be with the defendant upon the 4th point, June 1843 
the verdict should be reduced by that amount. The jury gatter- _ 
returned a verdict for the plaintiff for $401, and interest —_ 
from the time of the conversion. Cerson. 


Upon the Ist point, the court was of opinion that an ad- 
ministrator pendente lite was appointed merely to collect and 
keep the estate together—that he had no power to sell ne- 
groes or any property except such as would injure by being 
kept—that the sheriff, having an execution against {ne pro- 
perty of McElrath aud wife, had no power to levy upon and 
sell the property of Daniel Jones, deceased, and that McEI- 
rath, after the sale, had no right to confirm the sate soas fo 
pass the title. Upon the second question, the court was of 
opinion, that the plaintiff, after he was appointed administra- 
tor, &c. had a right to sue for a conversion, while the pro- 
perty was in the keeping cf McElrath and wife, as adminis- 
trators pendente lite, for, after his appointment, his right to 
sue related back to the death of Jones, and the intermediate 
possession of the administrators pendente lite was a bait- 
ment for the plaintiff, and, when property is converted while 
in possession of a bailee, the bailor may maintain trover for 
the conversion, for he has the right of possession in contem- 
plation ef law. Upon the third qnestion, the court was of 
opinion that the defendant was liable for the acts of his de- 
puty, because he was doing the business of his principal, 
and acted by virtue of the execution. Upon the fourth 
question, the court was of opinion, that, as McElrath had no 
right to convert the negro into money, the defendant could 
not avail himself of the fact, that McElrath had received 
$200 of the price, in mitigation, unless the plaintiff had af- 
terwards received the money, which was not proved nor al- 
leged. : 

Judgment wes then rendered for the plaintiff for the a- 
mouut of the verdict, and also that that amount should bear 
interest from the time of the judgment until paid. From 
this judgment the defendant appealed. 
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IN THE SUPREME COURT 
Caldwell and Alexander for the plaintiff. 


No counse! in this court for the defendant. 


Gaston, J. kt has been questioned, whether the goods 
of a testator in the’ hands of his executor might not be seiz- 
ed, in execution of a judgment against the executor in his 
own right. Farr v Newman, 4 Term 621. We presume 
that this question is settled in England, (see Lord Evvon’s 
remarks 17 Ves. 165-9, and we certainly understand that 
it is settled in this State, in conformity to the opinion of the 
majority of the court in the case referred to. But whatever 
doubts have been entertained on this question, it could never 
have been supposed that such goods might lawfully be seized 
in execution for the debt of an administrator pendente lite. 
Generally speaking, an executor or administrator has the 
property of the goods of his testator or intestate, although 
he has such property in autre droit, as the minister and 
dispenser of these goods. By virtue of that property he can 
sell the goods, and, except under special circumstafces, the 
goods, after such a sale, cannot be followed by the creditors 
of the testator or intestate. It was not extraordinary, there- 
fore, that very able Judges should have regarded such a pro- 
perty, with such a power of disposition, as equivalent to ab- 
solute ownership in law, and therefore rendering the goods 
liable to seizure under an execution against the proper goods 
and chattels of the executor or administrator. But an ad- 
ministrator pendente lite has no power to sell the goods of 
the deceased. Indeed it was not until after much contro- 
versy and some copflicting decisions, that it was settled that 
such an administration could be granted pending a contro- 
versy about a mill. Walker v Wollaston, 2d P. Will. 
576. ‘illis v Rich, 2 Atk. 285. 


And the ground, upon which validity was allowed to such 
an appointment, was because of the necessity that there 
should be a proper curator of the goods during the dispute. 
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The authority of the appointee was limited by this necessi- Jane 1843 
ty. He might, because of this necessity, sell bona peritura, Satter- 
but he could sell no others, and he might bring actions to = 
collect debts due, or to get possession of the effects of the de- Carson. 
ceased. ‘Thus far he might be deemed to have a property 
in the goods of the deceased, but in the main he was a mere 
bailiff, appointed by the ordinary to hold them for Aim, to 
whom, on the termination of the controversy, should be 
confided the execution of the will or the administration of 
the estate of the testator or intestate. We entertain, there- 
fore, no doubt but that the seizure and sale of the negro in 
question by the sheriff’s deputy, under the execution against 
McElrath and wife, was a tortious act, that McElrath and 
wife could not themselves have sold the negro, and, there- 
fore, that they could not, by their sanction, either express or 
implied, legalize or ratify the seizure and sale so unlawfully 
made by the sheriff’sdeputy. For this unlawful disposition 
of the negro there must be some remedy; and we see no 
well founded objection to the remedy, which has been resort- 
ed to by the administrator with the will annexed. It is said 
in the books, that the interest of an executor in the estate of 
the deceased, being derived exclusively from the will of the 
deceased, vests in the executor from the moment of the tes- 
tator’s death, whereas the title of the administrator being de- 
’ rived altogether from the grant of the ordinary, the goods of 
the deceased vest in him only from the time of said grant— 
Whether, in respect of relation, there be any difference in 
the property, which an ordinary admit.istrator, and that 
which an administrator with the will annexed, (whose office 
is in most respects identical with that of an executor,) takes 
in the goods of the deceased, we need not stop to enquire, 
because the proposition, that the interest of an administrator 
does not relate back beyond the grant, must be taken with 
some important modifications. Thus it is certain, that, if 
there has been an unlawful intermeddling with the goods of 
the deceased after the death of the intestate and before a 


69 
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June 1843 rant of administration, the administrator may maintain 


Satter- 
white 


Carsen. 


trespass or trover therefur, and for this purpose his interest, 
derived under the letters of administration, shall relate back 
to the death. And thisis allowed by the law, upon the 
same principle, upon which it permits the ordinary to grant 
a temporary administration pending a controversy respecting 
a will—the principle of necessity—to afford protection to 
the estate of the deceased. See 1 Wills. on Ex’rs. 396, et sega. 
There could be no difficulty, therefore, in this case, we sup- 
pose, if the conversion complained of had occurred either 
before the temporary administration was granted, or after it 
had terminated. Does the circumstance, that it was com- 
mitted pending that temporary arrangement for the safe-keep- 
ing of the property, interpose a fatal objection to this action? 
We think not. That circumstance in no manner changes 
the nature of the injury done to the property of the testator, 
and we see not why it should change the nature of the rem- 
edy appropriate to the redress of that injury. The plaintiff 
is not an administrator upon goods not previously adminis- 
tered. Heclaims the property of the negro, and sues for 
the conversion of this property, urder an original grant of 
letters of administration with the will annexed of his testa- 
tor. In these there is no notice taken of the former limited 
and temporary appointment, and nnder these he takes “ full 
power and authority to administer and faithfully dispose of 
all the goods, chattels and credits of the deceased, according 
to the tenor and effect of his will.” For every purpose of 
protecting and securing these goods and chattels from inju- 
ry, this power relates to the death of the testator. It is not 
asked to give to this relation an effect which will work harm 
to any person—to over-rule or set aside any rightful trans- 
action of or with the temporary keepers of these goods.— 
The act complained of was a wrong done to the property of 
the testator, which has not been redressed, and cannot now 
be redressed, except at the instance of and in the mode pur- 
sued by the plaintiff. 


We are also of opinion, that, in ascertaining the amount 
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of damages, which the plaintiff was entitled to recover be- June 1848 
cause of the conversion complained.of, it was proper to make gatter. _ 
no deduction because of the return to McElrath of the sur- white 
plus remaining of the price of the negro after satisfaction of ees 
the judgment. This was returned to McElrath as his mo- 

ney, and received by him assuch. This money was-no 

part of the assets of the testator’s estate, and could not 

be made such, but as the price of a part of those assets 
rightfully sold. And we have seen that the sale was 
altogether wrongful. If McElrath and his wife, or either 

of them concurred in the sale, he, she or they became dort 
Jeasors with the sheriff and his deputy, and the person 
wronged may hold any one of the wrong-doers responsible 

for the injury received, without regard to the distribution 

made of the gains of the unlawful act among the parties 
concerned in it. 


It admits of no dispute but that the sheriff was properly 
held responsible for this wrongful act of his duty. See 
Saunderson v Baker, 2 Bi. Reps. 832. 3d Wils. 309.— 
Woodgate v Knatchbull, 2' Term, 148. Coltraim v McCain, 
3 Dev. 306. We concur entirely, therefore, in the opinion 
of his Honor upon the case, and would direct the judgment 
to be affirmed altogether, but that there is an error in that 
judgment, which has not been noticed by the parties. 


The judgment is not only that the plaintiff recover his 
damages as found by the jury, but also interest upon a part 
of those damages, as principal money, until it shali be 
paid. 

We have astatute, which authorizes a judgment of this 
sort to be rendered in actions brought upon centracés, but it 
extends to no others. Rev. St. ch. 31, sect.95. The judg- 
ment, so far as it gives interest on the dainages, is therefore 
erroneous and must be reversed, and a judgment rendered 
here for the plaintiff, that he recover his damages only and 
the costs assessed below. For although there be but one 
judgment below, yet as it consists of several distinct and in- 
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June 1843 dependent parts, it may be reversed as to that part wherein 

it is erroneous, and affirmed for the remainder. See Bellew 
v Aylmer, 1 Stra. 188. Henriques v Dutch West India 
Company, 2 Stra. 807, Frederick v Lookup,4 Bur. 
2018. 


The defendant is entitled to his costs in this court. 


Satter- 
white 
Vv 
Carson. 


Per Curiam. Judgment accordingly. 
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WILLIAM SLADE, ADM’R. &c. vs. JOSIAH AND ABRAHAM 
WASHBURN. 


Letters of general administration, granted during the pendency of a contest June 1843 
respecting the probate of a will, are null and void. 

And such letters being entirely void, as exceeding the powers of the court, 
cannot be supported as a grant of administration pendente lite. 


Appeal from the Superior Court of Law of Rutherford 
county, at Spring Term, 1843, his Honor Judge Maniy 
presiding. 

This case was before the Supreme Court, at June Term, 


1842, when the points then presented were determnined and a 
new trial granted. See 2 Ired. Rep. 414. On the return of 
this decision to the Superior Court of Rutherford, that court, 
on the application of the plaintiff, permitted him to amend 
his writ from detinue to trespass. In this new form the case 
came on for trial at the Spring Term, 1843, of Rutherford 
Superior Court. It appeared in evidence, that one Gabriel 
Washburn died about the year 1824, leaving a paper purport- 
ing to be his last will and testament, of which his wife Pris- 
cilla, and the two defendants, were nominated executors— 
that at January Sessions, 1826, of the County Court of 
Rutherford, it was offered by them and admitted to probate, 
as appears by the following entry on the docket of that term, 
viz: 

“ The last will and testament of Gabriel Washburn was 
presented in open court for probate. Achilles Durham and 
Farmer Moore, two of the subscribing witnesses thereto, 
came into court and proved the same in the usual fortn, and 
Josiah Washburn and Abraham Washburn, two of the ex- 
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ecutors named, qualified and took on themselves the burthen 
thereof.” “Copy oi letters issued.” 

At July Sessions, 1826, one Gilbert Harrill and Martha 
his wife, (she being one of the next of kin of the testator,) 
filed their petition and caused the same to be served on the 
defendants, praying that the said probate of the will be set 
aside. It was returned to October Sessions following, at 
which term the following entry appears on the docket : 

« Gilbert Harrill and wife, os. Abraham and Josiah Wash- 
burn, executors of Gabriel Washburn. Devisavit vel non. 
Caveat.” 

At July Sessions, 1827, the entry on the docket is in the 
following words, after the stating the case as before : 

“Compromised. ‘Terms filed.” 

The following is a copy of the terms filed : 


* Gilbert Harrill 
vs. 
Abraham Washburn and } Petition to set aside a will. 
Josiah Washburn, execu- 
tors of G. Washburn. 


This suit is compromised on the following terms, viz :— 
Priscilla Washburn is to remain in possession of the whole 
estate, real and personal, during her life, and at her death 
the land is to be divided between Abraham and Josiah 
Washburn, and all the personal property to be equally divi- 
ded between the balance of the heirs of Gabriel Washburn, 
dec’d. The costs of the suit to be paid out of the personal 
estate. GILBERT HARRILL, 

JOSIAH WASHBURN.” 


At March Sessions, 1828, the following entry appears on 
the docket : 

“ Priscilla Washburn appointed administrator of Gabriel 
Washburn.” 

And it also appeared that the defendants became her sure- 
ties in the administration bund. The said Priscilla died in 
January, 1839, and at the next March Term of the County 
Court of Rutherford in the same year, the following entry 
appears on the record : 





OF NORTH CAROLINA. 559 


“ A paper writing, purporting to be the last will and tes- Jane 1843 
tament of Gabriel Washburn, dec’d. was presented for pro-  siade 
bate, which was objected to, and the validity of said will - 
was caveated, and an issue devisavit vel non made up there- 
upon. Alter some contestation, the court appointed William 
Slade administrator de bonis non testatoris, of the estate of 
Gabriel Washburn, deceased, who entered into bond with 
security. He prayed an order of sale—granted. The pro- 
perty not to be moved ont of the county.” 


It appeared, that, shortly after the death of Priscilla, the 
widow, the defendants went to her late residence, and, be- 
fore the January Term, 1839, of Rutherford County Court, 
removed the negroes Polly and Rachel, and the four children 
of the latter, claiming them under the will of the snid Ga- 
briel, deceased, and each took the negroes willed to him. It 
also appeared, that the defendant Abraham did not sign the 
compromise above set forth: And the plaintiff, to connect 
him with it, adduced evidence to shew, that he had declared 
afterwards, that the lands of his father were to be divided 
between him and Josiah, and the other property was to be di- 
vided among the other heirs. And it also appeared, that in 
the Spring of 1826, the defendants had caused an inventory 
of the property of the deceased to be made out, and at the 
following October Sessions, returned the same to court.— 
There was no evidence to shew, further than has been here 
stated, what disposition had been made in the County Court 
of Rutherford, of the issue make up at the January Sessions 
1839, to try the validity of the will then offered for probate, 
or whether the issue was or was not now pending in that 
court. It was admitted, that the will offered at January 
Sessions, 1839, was the will previously offered at the Janu- 
ary Sessions, 1826, and that it was offered at both times by 
the present defendants. The questions of law arising in 
the case were reserved, and the jury found a verdict for the 
plaintiff. The court, on argument, directed the verdict to 
be set aside, and judgment of non-suit to be entered. From 
this jadgment the plaintiff appealed. 
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IN THE SUPRMEE COURT .-’ 
Alexander for the plaintiff. 


Caldwell and Holce for the defendants. 


Gaston, J. After the issue had been made up, on the 
petitition of Harris and wife, at the October Term, 1826, of 
Rutherford County Court, we must understand that the court 
had revoked the previous probate of the supposed will, and 
that the paper, which had been propunded as such, remain- 
ed before it, to be established or rejected according to the de- 
termination of that issue. This appears more clearly from 
the order made at the same term, which we find in the record 
accompanying the case, whereby William Slade, the present 
plaintiff, was appointed administrator pendente lite. ‘The 
entry made at the July Term, 1827, “compromised, terms 
filed,” especially when taken in connection with the “terms” 
referred to, whereby it is seen that the parties had agreed up- 
on a disposition of all the property of the deceased, we feel 
ourselves justified in interpreting as a withdrawal of the al- 


Jeged will by its propounders, thereby authorizing the gene- 


ral grant of administration to the widow at the subsequent 
March Term. Thus far, vague and imperfect and informal 
as are the several entries of record, we are enabled to give 
them a reasonable construction with some degree of confi- 
dence, but when we come to the order or entry of March 
Term, 1839, under which the plaintiff undertakes to make 
out his title in, and constructive possession of, the negroes 
carried away by the defendants, the hope of a satisfactory 
construction vanishes. At this time the widow, to whom a 
general administration had been granted, wasdead. There- 
upon, the same paper writing, containing the alleged will of 
the deceased, was again brought forward for probate, “which 
wis objected to, and the validity of said will was caveated, 
and an issue “devisavit vel non” made up thereupon.”— 
This is intelligible, and though much wanting in precision, 
as not shewing by whom the alleged will was thus a second 
time propounded, or who contested its validity, or between 
whom the issue was made up, is decisive, we think, that the 
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allegation repropounding the will was admitted by the June 1843 
court, that this allegation was met by counter allegations,  sjade 


and that the truth of the matter in cuntest was to be de- 
termined by. an issue under the direction of the court.— 
What follows of the order is very much like gibberish.— 
“Thereupon, after some contestation, the court appointed 
William Slade administrator de bonis non testatoris of the 
estate of Gabriel Washburn, deceased, who entered into bond 
with good security. He prayed an order of sale ; granted, 
the property not to be removed out of the county.” If an 
explanation could be given of this entry by any co-tempora- 
neous act, such as the letters thereon issued or the bond then 
taken, none such is given; it must therefore be expounded 
without any aid of this kind. We have little difficulty in 
rejecting altogether the word “testatoris.’ Perhaps it was 
a misprision for the word “administratis,” but, if not, it is 
wholly unmeaning. Certainly, as yet there had been no sen- 
tence establishing a will of the deceased, and it sufficiently 
appears that the administration, whatever its character, was 
an administration “of the estate of Gabriel Washburn, de- 
ceased.” ‘The order therefore remains one, appointing the 
plaintiff administrator de bonis non of that estate, and this is 
made at the same moment, when the court entertains a con- 
test respecting the alleged will of the deceased, and has ne 
issue made up to try that contest. Such an order must, we 
think, be held null. 

‘I'he power of the court to grant letters of administration 
exists only, when one has died without making any disposi- 
tion of his goods. Such a grant is founded upon a sentence, 
express or implied, which is set forth in the letters, that the 
deceased has died intestate. A grant, therefore, of such an 
administration, founded upon a judicial declaration that the 
fact of testacy or intestacy is then sub lite in the court, isa 
legal absurdity. Upon the death of an original administra- 
tor, leaving some part of the goods, chattels and credits of 
the deceased unadministered and not fully disposed of, the 
authority of such administrator having expired, a supple- 
mentory grant of administration, still founded on that sen- 
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tence of intestacy, issues to authorise and. empower the 
grantee “to administer and faithfully dispose of the goods, 
chattels and credits left unadministered as aforesaid.” The 
original grant of administration to the widow was upon its 
face good, because then there was no allegation or sugges- 
tion that the deceased had left a will. Until such allegation 
or suggestion was receivad by the court, it was per se a ju- 
dicial declaration that he had died intestate. But when such 
an allegation was received, which, perhaps, under the cir- 
cumstances of the compromise and the witdrawal of the al- 
leged will, when formerly propounded, might have been re- 
jected, necessarily the sentence of intestacy was revoked, or 
at all events suspended. There was thus, therefore, no 
foundation on which to rest the supplementory grant. 

We have had occasion to see, as has been stated in the 
case of Sattewhite v Carson, decided at this term, that so 
strictly was the power of the ordinary in granting adminis- 
trations limited to cases of ascertained intestacy, that it was 
for a long time held that where a will was in contestation 
the ordinary could not grant special letters of administra- 
tion pendente lite. This strictness was afterwards relaxed, 
because of the necessity that there should be a temporary 
keeper of the goods of the deceased, while the controversy 
lasted. Nothing can be more conclusive to shew that a 
grant of general administration made during such a contest 
was altogether null. But it has been asked, if the court 
had authority to grant an administration thus limited, pen- 
dente lite—why may we not uphold the grant made to the 
extent of that authority? This cannot be. The general 
appointment of an administrator, and the special appoint- 
ment of an administrator pendente lite, do not differ from 
each other merely in the limited duration of the latter.— 
The offices conferred are in many respects different, having 
different powers and properties. We cannot convert one 
into the other. Besides there is an essential distinction in 
the effect of grants, conveyances, or other acts operating up- 
on or by virtue of ownership in the grantor, and such as op- 
erate because of a power delegated by law to the grantor. 
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With respect to the former, they may be allowed to be ef- June 1843 
fectual to the extent of the grantor’s dominion, and be held ~ g),3. 
imperative as to all beyond it, but the latter are valid or in-__v 
valid accordingly as they fall within or transcend the power a 
of the grantor. The other matters in tne case, tending to 
shew that the conduct of the defendant is in violation of a 
family arrangement to which they were parties, will have 
their just influence before a tribunal which has jurisdiction 
to enforce such arrangements. But they cannot effect the 
construction of the grant, under which the plaintiff claims 
to have been the legal possessor of the negroes that were of 
the deceased. 

It is exceedingly to be regretted, that, in the acts of courts, 
which exercise so important a jurisdiction in our country, 
we have to encounter at every term such absurd, irregular and 
defective entries, as almost to defy interpretation, and often 
to thwart what would seem to be the clear demands of jus- 
tice and the best interests of the community. We greatly 
fear from our experience, that these evils are becoming more 


frequent, and see not how they can be lessened untii the au- 
thorised registers of these courts, who are intrusted with the 
momentous duty of recording their acts, shall be qualified by 
special training to express these acts in distinct, perspicuous 


and appropriate language. 
The judgment of the Superior Court is affirmed. 


Per Curiam. Judgment affirmed. 
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STATE TO THE USE OF J: 8. WOOD & CO: vs. JOHN W. 
SKINNER & AL. 


June 1843 In an action against a constable for not collecting notes placed in his hands 

————_ for collection, where it appears that the constable, before suit brought, had 
tendered back the notes to the plaintiff, and the debtors were still good, the 
plaintiff is not entitled, by reason of the mere negligence of the constable 
in not collecting, to recover the whole amount of the debts, but, unless he 
shews some actual injury sustained thereby, he is entitled only to nominal 
damages. 

In actions for breach of contract, where there is no statutory prgvision or ex- 
ptess agreement of the parties on the subject, the person injured should be 
reimbursed in damages what he has lost—and, if no loss be shewn by proof, 
should be reimbursed to the extent of the loss which the law presumes. 

The case of Governor v Mailock, 1 Hawks 425, cited and approved. 


Appeal from the Superior Court of Law of Perquimons 
County, at Spring Term, 1843, his Honor Judge Pearson 
presiding. 

This was an action of debt upon the bond of the defend- 
ant, Skinner, and the others, his sureties as constable. The 
bond was in the usual form, and dated 10th of February, 
1840. The breaches assigned were, Ist failing to pay over 
money collected ; 2dly. failing to collect. Pleas, conditions 
performed, conditions not broken. 

On the trial, the plaintiff prodnced two receipts of the de- 
fendant Skinner, as constable. The first set forth a number 
of small notes and by whom signed, payable to the relators ; 
The second, a number of book accounts due the relators for 
goods sold. The plaintiff then proved that on the 20th of 
January, 1842, the relators demanded of Skinner the money 
for all these notes and accounts. Skinner said he had no mo- 
ney, but he had the papers, most of them were with him, and 
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the others he could soon get from his house. Wood, one of June 1843 
the relators, replied, that he did not want the papers—he~ ,,.., 
wanted the money—that he had had ample time to collect, __v 
and he should hold him accountable for the money. The a 
writ issued the 24th of January, 1842. The court here re- 

marked to the plaint:ff’s counsel, that, as to the onus pro- 

bandi, the court was of opinion, that to charge the agent, 

the relators weze to shew that the debtor had effects ; but, if 

it was shewn that the officer had taken judgment and sued 

out execution, and made no return, his failing to discharge 
himself by the return of nulla bona raised a presumption 

against him, and it was then for the officer to shew that the 

debt could not have been made. Then as to the measure of 
damages. The court was aware that it was a practice al- 

most universal, when the claim was good during the official 

year, in which it was received by the constable, although it 
coptinued good at the end of the year, was good when the 

writ issued and when the suit was tried, still to make the a- 

mount of the claim the measure of damages; and after- 

wards the constable or his sureties were allowed, by favor of 

the relator, to collect the debt for his or their own use by 

way of re-imbussement. ‘To this practice there were sever- 

al objections. The constable, being a collecting agent, had 

a right, in mitigation of damages, to shew that he had ten- - 
dered back the papers, and that the relators of the plaintiff 

might still collect their debts ard interest. It was no reply 

to say, that the relators, having received the amount of their 

debts by way of damages, usually permitted the constable 

or his sureties to collect the debts for themselves, in case the 

legal title did not pass. ‘The relators might refuse to let 

their names be used, or might get the notes or judgments 

and eollect them for their own use, and so be twice paid.— 

The court was clear in the opinion, that, when the agent, 

before suit brought, tendered back the papers, and had them 

ready at the trial to be handed over, and the debtors were 

still good, the measure of damages was not the amount of 

the debt, but would be nominal. It might also be econtend- 
ed, with what force the court was not prepared to say, that 
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June 1843 when the agent tendered back the papers and they were re- 
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fused by the principal, although then good, and suit was 
brought on the bond of the agent, and the debtors became in- 
solvent pending the suit, the loss should fall on the relators, 
provided the agency be determined. And it might be said, 
in behalf of the sureties of 1840, that if the debts were 
good at the end of the year and the relators’ damages in 
their suit nominal, the subsequent insolvency of the debtors 
should not throw loss on them. The plairtiff’s counsel 
stated, that many of the debtors, though good at the end of 
the year, for which the bond was given, had become insol- 
vent before the writ issued—many good when the writ is- 
sued were now insolvent, and many were still good ; but the 
relators were unwilling to take back such as were now good, 
and take nominal damages for the failue to collect them, un- 
less they had no better remedy. The plaintiff’s counsel, in 
submission to the intimation of the court, suffered a judg- 
ment of nonsuit to be entered, and appealed to the Supreme 
Court. 


No counsel in this court for the plaintiff. 


A. Moore for the defendants. 


Gaston, J. We are not called upon by this appeal to ex - 
amine the several matters, which were discussed on the trial 
of this cause, but only the opinion of the court, in deference 
to which the plaintiff submitted to a nonsuit. That opin- 
ion was, “that where the agent,” a constable who had re- 
ceived a claim for collection, “ had, before suit brought, ten- 


dered back the paper and had it ready at the trial to be hand- . 


ed over and the debtor was still good, the measure of dama- 
ges was not the amount of the debt, but nominal damages 
only.” And in this opinion, as declaratory of the rule ap- 
plicable to the case under consideration, we see no error.— 
The engagement of the defendant, was, that Skinner should 
diligently endeavor to collect all claims put into his hands 
for collection, and faithfully pay over all sums by him re- 
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ceived, to the persons to whom they might be due. The June 1843 


engagement was broken by his failure to use reasonable dili- state 
gence in collecting, and, for this breach, the plaintiff was en- oo 
titled to recover damages commensurate with the injury sus. 
tained. From every breach of a contract, the law infers 
that some injury has been sustained, but if the contract it- 
self does not furnish a measure: for the injury, and there is 
no proof of actual injury, it can infer no more than what is 
termed, “nominal damages” It cannot be that any negli- 
gence of the agent, however slight, and unattended with ac- 
tual loss to his principal, should make him responsible to the 
full amount of the debt put into his hands for collection.— 
This would be to inflict a wrong on the agent, for it would 
be to take from him, and put into the pocket of the princi- 
pal, what the former does not in conscience owe, and the 
latter is not in conscience entitled to receive. Sometimes, 
indeed, on the ground of public policy, it is prescribed by 
positive law, that certain acts of misfeazance or omission or: 
the part of a public officer, with respect in the collection of 
a debt, shall make him liable to the whole amount thereof, 
as in the case of escape of a debtor, who has been in custo- 
dy under a lawful execution. But, wherever there is no 
positive enactment on the subject, the rule of law is the rule 
of reason, that he who injures another shall compensate to 
the extent of that injury. This principle was distinctly as- 
serted in the case of Russel v Palmer, 2d Wilson, 325, 
where, in an action by a creditor against his attorney, who 
after judgment against the debtor had neglected to charge 
him in execution when surrendered by his bail, whereby the 
debtor was superseded and discharged ont of custody, the 
jury, under the directions of the Chief Justice, had render- 
ed a verdict for the entire debt, but the court ordered a new 
trial because of this misdirection. And so it was held in 
this court, in an action brought on the sheriff’s bond, for a 
breach thereof in permitting a defendant to escape, that the 
extent of the injury sustained by the plaintiff, and not the 
amount of the debt due to him, was the true measure of his 
damages. Governor v Matlock,1 Hawks,425 We do 
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June 1843 not understand his Honor es saying, that it was not compe- 
State tent for the plaintiff to take his case out of the rule by shew- 
ais ing, that, although the debtor remained good, the debt had 
Skinner. : 
been lost by the constable’s neglect, because it was barred 
by time, or the proof thereof by the party’s oath was no long- 
er admissible, or the testimony of witnesses necessary to es- 
tablish it was lost, or in any other manner. Nor do we un- 
derstand him as saying, that it was not competent for the 
plaintiff to shew any partial damage, less than the loss of the 
debt consequent upon the delay, as that the debtor had re- 
moved toa distance, or that the plaintiff was subjected to 
any extra expense or inconvenience in the collection of the 
debt. But simply, that where the debt is not lost by the 
constable’s neglect, the plaintiff is not entitled, by reason of 
that negligence, to receive the amount of the debt, and 
when he does not shew any actual injury thereby sustained, 
he is entitled only to the damages which the law infers with- 
out proof—nominal damages. 
It will never do in matters of contract to leave the ques- 
tion of damages to the arbitrary discretion of a jury.— 
There must be a rule whereby to assess them, although the 
application of that rule is with great propriety confded to 
the jury. And we know of no other that can legally be 
laid down, where there is no statutory provision on the sub- 
ject, and the parties have not described any by the terms or 
nature of their contract, than that the person injured should 
be re-imbursed what he has lost, and if no loss be shewn by 
parol, should be re-imbursed to the extent of the loss which 
the law presumes. It may be, that the same policy which 
has induced the Legislature from time to time to secure, by 
amercements and other penal enactments, diligence and fi- 
delity on the part of sheriffs in the execution of their official 
duties, may indicate a necessity for similar provisions, in re- 
gard to officers intrusted with the collection of claims under 
the jurisdiction of asingle magistrate. In consequence of 
that jurisdiction having been so greatly extended, a large 
portion of the property of our citizens is now in the hands 
of these officers, and the community has a deep interest, 
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that while they are not held to a ruinous responsibility, they June 1843 
may be made to know and feel that honesty and diligence 
are not only their bounden duties, but their best interest ; ees 
and that such a measure of accountability may be establish- ; 
ed, as will ensure to every one injured by them, full redress 

for losses probably sustained, although not susceptible of 

proof. But these considerations are not for the court which 

tried the cause, nor are they for us. The constitution has 
provided another department of the government, to whom 

they may properly be addressed, and with whom they will 

no doubt have the weight, to which they are entitled. 





Per Curiam. Judgment affirmed. 
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STATE vs. SANDY, (A SLAVE.) 


June 1843 A building, in which goods are kept for sale by a retail merchant, is a “ store- 
————_ house,” within the meaning of the act of Assembly, Rev. St. ch. 34. s. I. 

A room in a large building, which room was separately leased by the owner 

of the building to a merchant who occupied it as a store, and having no di- 

rect communication with the other parts of the building, is properly laid in 


an indictment for arson as the property of the lessee. 

To constitute arson, the least burning of the house is sufficient. The charring 
of the floor to the depth of half an inch is certainly sufficient. 

Where there is but one statute, an indictment which concludes against the 
form of the statutes, is bad, and, after convictiou, judgme :t will be arrested. 
Where there are more than one statute, a conclusion against the form of 


the statute is also bad. 
The cases of the State v Jim, 3 Murph. 3. Scroter v Harrington, 1 Hawks 


192. State v Muse,4 Dev. & Bat. 319, cited and approved. 


Appeal from the Superior Court of Law of New Hanover 
Courty, at Spring Term, 1843, his Honor Judge SerTie 
presiding. 

This was an indictment against the prisoner for burning 
the store-house of Hugh M. Cowan, and concluded “against 
the form of the statutes, &c.” The prisoner on his arraign- 
ment pleaded Not Guilty. On the trial, Hugh M. Cowan, 
the first witness on the part of the State, testified, that he 
was a retailerof groceries and dry goods in the town of Wil- 
mington, and reuted from Hector McKellar a tenement in a 
large building, the upper part of the building being ocenpied 
by the said Hector McKellar—that the tenement occupied by 
the witness had been, for several years, commonly occupied 
as a store, and an adjoining tenement, occupid by one Alfred 
Dudley at the time of the transaction which gave rise to this 
indictment, had been commonly, and was at the time spoken 
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of, also used as a store—that the whole of the building, be- June 1843 
ing under one roof, was owned by one Edward P. Hall, who 
leased to Alfred Dudley one tenemement, and to Hectar Mc- 
Kellar the rest of the building—that the term of the wituess 
in his lease began in Oct ber 1842, and would expire ia Oc- 
tober, 1843—that the tenement occupied by the witness had 
no internal communication with any other part of the build- 
ing, and there was no ingress to or egress from it, except by 
the street or a back yard—that the witness had no other de- 
pository either for his dry goods or groceries, among the lat- 
ter of which were hogsheads of molasses and other heavy 
articles, besides the said tenement—that the said tenement 
consisted of two rooms, although the door-way between them 
had no shutter, but always remained open—that the witness 
was acting in his business entirely on his own account and 
without any partner—that on the evening of the 2Ist of 
January, 1843, he shut up his store about half past nine o’- 
clock, and retired to his lodgings in another house—that a- 
bout three o’clock on the following morning, being Sunday 
morning, he was aroused from his slumbers by one of the 
town watch, who informed him that his store had been broken 
open, robbed and set on fire—that he immediately went to 
his store and found that the door had been forced open— 
that the floor was on fire, or at least that the goods lying on 
it were so, although the fire had apparently been deadened 
by throwing water on it—that he proceeded to extinguish 
the fire entirely, and found that the floor was charred in three 
places, in one to the depth of half an inch, in another to 
the depth of a quarter of an inch, and in another it was on- 
ly superficially charred—that the counter was alse charred— 
that a barrel of flour was nearly consumed—that some of 
his goods were burned, others missing, and what remained 
very much injured, so that‘his property in the store, in one 
way or another, was nearly destroyed—that, the next day, 
goods, which he identified os his, were brought to him— 
that, having reason to believe that the prisoner, who was 
then in custody, though not upon any warrant, was the per- 
petrator or one of the perpetrators of the act, he asked “what 
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June 1843 had become of the rest of his sugars?” to which the prison- 
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er replied, “that the boat was so heavily loaded that he had 
thrown it overboard” —that he then asked the prisoner, how 
he got into the store, to which the prisoner replied that he 
forced the door with crow bars—that he then asked the 
prisoner, who put the fire to the store, to which the prisoner 
replied that he did, but he did not do it alone, and then men- 
tioned another negro who assisted him—that he was then 
asked how he got a light, to which he replied, that there 
were some matches which he lighted, and, having lighted a 
candle, took two boxes of matches, and, after having lighted 
them, put them on the floor and piled the goods upon them— 
that all this the prisoner answered, without any violence, 
threats or persuasions having been used to him by any one; 
and without any appeal whatever having been made to his 
hopes or his fears. 

Skipper, one of the town guard, testified, that about two 
o’clock on Sunday morning, the 22d of January, he discov- 
ered a light in the store of Hugh M. Cowan, and, on push- 
ing the door with his stick, found it was not fastened—that 
on entering, he found the house full of smoke and a pile of 
goods in a light blace on the floor—that one of his fellow- 
guards, who was with him, brought some water and threw 
it upon the fllames, which being thrice repeated the fire was 
deadened—that he then sent for Mr. Cowan, who soon came. 
The witness then described the effects of the fire in the 
same manner as the preceding witness. Several other wit- 
nesses were examined, to prove that the prisoner was the 
perpetrator of the act, but their testimony has no relation 
to the questions of law arising in the case. 

The prisoner was defended on the ground that the proof 
was insufficient to convict him, but that, supposing all the 
alleged facts true, jirst, there was a variance between the 
allegation and the proof as tothe property in the store-house; 
Secondly, that the tenement set on fire was not such a one 
as was meant by the term “store house” in the act of As- 
sembly; Thirdly, that the tenement was not so burned, as 
to constitute the offence from which clergy is taken by the 
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act of Assemtly. His Honor, leaving it to the jury to ascer- June 1843 
tain the facts, informed them that such a building as was de- giate 
scribed by Hugh M. Cowan, was a store house within the 
meaning of the act of Assembly—that, if they believed the 
testimony of Mr. Cowan, it was properly described in the 
indictment as the store-house of Hugh M. Cowan—and the 

burning described by the witnesses, if done wilfully and 
maliciously, was such a burning as rendered the perpetrator 

an offender against the act of Assembly. 


The jury found the prisoner guilty, and a motion for a 
new trial and also in arrest of judgment having been over- 
ruled, and judgment prouounced against the prisoner, he 
appealed to the Supreme Court. 


Attorney General for the State. 


No counsel in this court for the prisoner. 


Rurrin, C.J. The act of 1836, Rev. St. ch. 34,s. 1, in- 
troduced for the first time, the term “store-house,” into the 
statute book, and accompanies it with two explanatory words 
to shew precisely to what particular building the Legislature 
meant to apply it. Having, previously, no legal significa- 
tion, as a term of art, it must, of course, be understood in its 
general sense, given to it as a word in our Janguage in ap- 
proved dictionaries. In that way we find it to be defined, “a 
building for keeping grain or goods of any kind, a repository, 
a ware-house ;” which signification clearly covers the place 
in this case, and, indeed, much more, and even more, per- 
haps, than was actually in the mind of the writer of the act. 
For we believe, the word is vulgarly used in differeut senses, 
and perhaps, not exactly alike in different parts of the coun- 
try. Acommon use of it is, to designate a building, in 
which domestic supplies are kept at a place of residence.— 
It is also applied to places of business, and is there vulgar- 
ly used as synonymous with “shop” in one of its proper 
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June 1843 senses, meaning a building in which goods are offered open- 
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ly forsale. It is probable the Legislature had in view a 
building of the latter character, since one of the former kind 
would probably in most cases be protected as “ part of the 
dwelling house,” mentioned iu the previous part of the sen- 
tence. If such was the intention, it is to be regretted that 
the term “shop” had not been adopted, as having an estab- 
lished legal meaning. But as another term was chosen, it 
is the duty of the court to execute the act accordingly, and 
it cannot be doubted that “ store-house,” both in its proper 
sense and according to a common acceptation of it, embraces 
the building here burnt. 

The determination of the preceding point goes far in de- 
ciding also that the ownership was properly laid to be in 
Cowan. It was certainly not.a part of McKeller’s house, in 
legal contemplation. There was no communication between 
this and the other parts of the building, and they were sev- 
ered by being employed for different purposes, and occupied 
by different persons, as their own for the time. The several 
portions thereby became distinct properties and houses, for 
the purposes of constituting the crimes of burglary or ar- 
son, as much so as if they had not been under the same 
roof. 1 Hawk. c.38,s. 34. East. P. C. 504. 

The next objection is nothing at all, being no more than 
a question, whether burning is burning. It is stated in the 
case, that the floor of the building was charred to the depth 
of half aninch. ‘The definition of “char,” is to reduce 
wood toa coal by burning. Therefore the crime was com- 
plete here, for althongh to constitute arson there must be a 
burning of the house, and not merely something that is in 
it, yet the least burning of the building is sufficient. ‘The 
opinion of the court therefore is, that the conviction was 
right. . 

But the court is likewise of opinion, that there cannot be 
judgment on this indictment, because it concludes “ against 
the form of the statutes,” while the offence depends on but a 
single statute. We think it settled, that when the offence 
depends on more than one statute. the conclusion contra 





OF NORTH CAROLINA. 575 


formam statuti, is bad, and in like manner, that a conclu- June 1843 
sion contra formam statutorum is bad, when there is but state 
one statute. ‘The former proposition is not susceptible of Sandy 
dispute, but all seem agreed in it. Broughton v Moore, . 
Cro. Jac. 144. 2 Hale 173. State v Jim, 3 Murph. 3.— 

The reason is, that the party has a right to know the law a- 
gainst which, it is alleged, he has offended. Hence if the 
indictment be given by a statute, it must conclude against 

the statute, otherwise it is at common law ; and if the party 

be not punishable by that law, there can be no judgment a- 
gainst him. So, with reference to offences depending on 

more than one statute, the indictment. must be varied in the 
conclusion, to suit the truth. For, anciently, the pleadings 
recited the statute or statutes, and, of course, the necessity 
which caused the recital of the one, when there was but 

one, would likewise require the recital of all, when there 

were more than one. Afterwards, the general conclusion, 
contra formam &c., was received instead of the recital — 

But it is manifest, that the reference to the statute or statutes 

in the general conclusion ought to correspond to the recital 

or recitals, for which it was substituted. Hence, as has been 
already stated, it is clear law, that a conclusion, eontra for- 

mam statuti, is bad, when there are two or more statutes, 

and the conclusion ought to be, contra formam statutorum. 

It thus appears, that the conclusion against the statute or 
statutes is of the substance of an indictment or declaration, 

as has beeen indeed recognised in the other cases in this 
State, besides that before cited. Seroter v Harrington, 1% 

Hawk 192. State v Muse, 4 Dev. & Bat. 319. And it 
further appears, that those two forms of conclusion are sub- 
stantially different, since the use of the word in the singular 

will not do, when it should be in the plural. Now, it would 

seem to follow necessarily, that vice versa, statorum will 

aot do, when it should be statuti. For if, by the conclusion 

in the singular, it is to be understood, that the accused is 
charged but on one statute, so, when the conclusion is in 

the plural, it is affirmed that he is charged on more than 
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June 1843 one, and they should be shewn accordingly. But it was 
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said, that as this conclusion may be rejected, when there is 
no statute, and the offence is at common law, so by parity 
of reason may a conclusion in the plural be rejected as sur- 
plusage, when it should be in the singular. ‘This position 
is entitled to the more respect from being sanctioned by 
Judge Story in Kenrick v United States. 1 Gallis. Rep. 
263. ‘The answer to it is the dissimilarity of the cases. If, 
indeed, the statutes were recited at large, and one of them 
fully gave the action and the other had nothing to do w:th 
the subject, the latter might perhaps be disregarded, because 
there would be enough still on the reeord to authorize judg- 
ment, and uéile per inutile non vitiatur, in the same man- 
ner as when an indictment for a common law offence con- 
cludes against a statute. But when the statutes are not re- 
cited, but there is merely the conclusion, contra formam 
&c., that in the plural cannot be received as the substitute 
for one in the singular, because the two conclusions are es- 
sentially different in meaning, and the one is so opposed to 
the other as to be incapable of such a modification as being 
turned into the other; and, furthermore, because the con- 
clusion in the plural cannot be treated as surplusage, since, 
if stricken out, the indictment would fail, without inserting 
in its place the word statuti, for which there is no authority. 
While a reference to the statutes is deemed of the substance 
of pleading, it would seem upon principle, that the conclu- 
sion must be in the singular or plural accordingly as the of- 
fence may depend on one or more statutes. And we think 
it equally well supported by authority. That a conclusion 
contra formam statutorum is not good, when there is but 
one statute, though not the point adjudged, was laid down 
by the court in Andrew v The Hundred of Lewkner, Yelv. 
116, is quoted thence without a question by Sergeant Haw- 
king, P.C. 1, B. C. 25, S. 117, and is repeated without qual- 
ification, and as clear law, not needing the support of au- 
thorities, by Sergea.t Williams. 2 Saund. 377, note 12; 
besides being thus stated by subsequont text-writers. It 
might perhaps have been well, if the distinction had never 
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been allowed ; and it is obvious, that it was never in much June 1843 


favor, for the courts tolerated an evasion of the rule, by per- 


mitting, when the proceedings were in latin, a contraction, . ray. 


thus, contra formam statut., and construing it to be statuti 
or statutorum, as the one or the other happened i in each case 
to be proper. It might have been more creditable to have a- 
bolished at once a form of pleading thus readily dispensed 
with. But it is certain that, after the subterfuge was taken 
away by the pleadings being turned into English, the rule 
yet remained in full force in England, until within a very 
recent period. It is only by the Stat. 7 Geo. 4c. 44-5, s. 
20, that it was enacted, “that judgment shall not, after ver- 
dict, be stayed or reversed for the insertion of the words 
“ against the form of the statute,” instead of the words, “a- 
gainst the form of the statutes,” or vice versa.” ‘This statute 
of itself furnishes cogent proot of the law, as it stood ante- 
cedently. Until a similar one shall be enacted here, howev- 
er, our courts must recognize and enforce the rule as found 
at the common law. But this case may, perhaps, be turned 
to profitable account by again attracting attention to the sub- 


ject, as one proper for legislative consideration. 


Per Curian. Judgment arrested. 


State 
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BENJAMIN BYNUM vs. GEORGE W. THOMPSON & AL. 


June 1843 The declaration of a tenant in possession of a piece of land, that he claimed 
according to the boundaries of a patent, with which he cannot connect him- 
self by a chain of title, is not admissible evidence for himself or those claim- 
ing under him, to shew that his constructive possession in law extended be- 
yond his actual possession by cultivation, fences, &c. 

If one enters into land under a deed or will, the entry is into the whole tract 
described in the conveyance prima facie, and is so in reality, unless some 
other person has possession of a part, either actually or by virtue of the ti- 
tle. But when one enters on land, without any conveyance, or other thing, 
to shew what he claims, his possession cannot by any presumption or im- 
plication be extended beyond his occupation de facto. 

A partition of land, made by order of court on the petition of parties interest- 
ed, is a good color of title. 

Where one, under a partition of land made by order of court according to the 
act of Assembly, takes actual possession of a part of the share allotted to 
him, his possession will be deemed to extend to the boundaries of the share 
so allotted, in the same manner as if he had taken possession under a deed. 

The cases of Graham v Houston, 4 Dev. 232; Smith v Wilson, 1 Dev. & 
Bat. 40, and Davis v Campbell, 1 Ired. 482, cited and approved. 


Appeal from the Superior Court of Law of Wayne 
county, at Spring Term, 1843, his Honor Judge Battey 
presiding. 

This was an action of Trespass, quare clausum fregit. 
On the trial, much testimony was introduced as to the boun- 
daries claimed respectively by the plaintiff and defendants. 
It is unnecessary to state it, as the following are the only 
facts, upon which the questions arose, on which the Supreme 
Court decided. The plaintiff claimed title to the land in 
dispute under a patent, granted to Richard Brasswell, dated 
the 11th day of July, 1739, which was produced, and was 
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alleged to cover the locus in quo. The plaintiff then in- June 1843 
troduced deeds from Saunders Lane and others, heirs of Bynum 
John Lane, to himself, dated in 1830, which he also con- v 
tended was for the same land. He then proved by the wit- 
ness actual possession of part of the land in the Brasswell 
patent ‘though not of the locus in quo) in Thomas Lane 
and others under whom he claimed for sixty years past.— 
He also proved the declarations of those in possession, that 
they claimed under the Brasswell patent. The evidence of 
these declarations was objected to by the defendant’s conn- 
sel, but was admitted by the court. A trespass was admitted 
on the part in dispute, if it belonged to the plaintiff. The 
defendants claimed under a patent, which they introduced 
to Stephen Dewey and Blake Baker, dated the 14th April, 
1761, which, they alleged, covered the locus in quo. They 
then introduced a deed from one Burwell Mooring to Joseph 
Green, dated 7th of October, 1802—also a deed from the 
said Green to Zadock Thompson, dated the 2d of July, 
1804—and a division of record among the heirs of the said 
Zadock 'Ihompson, made in the year 1826; all of which 
they alleged covered the land in dispute. ‘The heirs of 
Thompson lived upon the several lots assigned to them by 
that division, each of which, it was alleged, covered a part 
of the locus in quo; and the plaintiff also lived upon the 
land included in the boundaries of the grant under which 
he claimed. But neither of the parties had ever had actual 
possession of the part now in dispute. 

The court, after instructing the jury upon the questions 
of law applicable to the evidence in relation to the lines, as 
claimed by the respective parties, proceeded to charge, that, 
if the plaintiff and those under whom he claimed had been 
in possession of the land within the boundaries of the pa- 
tent to Brasswell for the space of fifty or sixty years, claim- 
ing it as theirs, under that patent, up to the time of bringing 
this suit, and those boundaries included the land in dispute, 
the law would presume all the necessary mesne convey- 
ances to give the plaintiff a good title ; unless the defendant 
could shew a superior title: that if they believed the Dewey 
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and Baker patent, the deeds from Mooring and Green, and 
the division under the heirs of Thompson, included within 
their boundaries the locus in quo, and the Braswell patent 
also included the same; then the plaintiff would be entitled 
to recover, provided he, and those under whom he claimed, 
had been in posession more than sixty years, claiming un- 
der the Brasswell patent. The court further charged, that, 
if the jury believed there was a vacant space betweeen the 
true lines of the Braswell patent and the Dewey and Baker 
patent, and that the deed from the Lanes to the plaintiff cov- 
ered that vacant part, on which it was admitted the alleged 
trespass was committed, the plaintiff, having hed actual pos- 
session of a part of the land included in that deed (though 
not of the locus in quo) for more than seven years, was en- 
titled to recover aguinst the defendants as wrong-doers, al- 
though vo grant from the State could be shewn for that va- 
cant part. The court also instructed the jury, that they had 
aright to take into consideration the division among the 
Lane heirs, (offered by the defendants) to shew how far 
they claimed under that division ; but that the plaintiff was 
not precluded thereby from claiming beyond the boundaries 
of the said division, but might go to what they believed the 
true line of the Drasswell patent, notwithstanding a refer- 
ence in the plaintiff’s deed to the said division. 

The jury found a verdict in favor of the plaintiff, and, 
judgment being rendered pursuant thereto, the defendant 


appealed. 


Henry for the plaintiff. 
J. H. Bryan and Mordecai for the defendants. 


Rurrin, C.J. The court perceives no error in those 
parts of the instructions given to the jury, which were in- 
tended to enable them to ascertain the boundaries of the pa- 
tent of 1739 to Braswell, and of that of 1761, to Dewey and 
Baker. But the opinion of the court does not accord with 
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other views taken of the caseby hisHonor. In one aspect June 1843 - 
of the case, it is assumed that the jury would find that the Bynum 


grant to Braswell covered the locus in quo, and that the 


other did also, and in that case, the jury was instructed, 
that the plaintiff could maintain the action, because the ti- 
tle was in Braswell, as the elder patentce, and that the title 
was vested in the plaintiff. Of course, the consequence was 
stated still more clearly to follow, it the grant to Dewey and 
Baker did not cover the locus in quo at all. The necessity 
for thus considering the question of the superior title did 
not arise, because title is indispensable to maintaining this 
action, which is trespass; fur there is no doubt that posses- 
sion alone will support it against every person but the own- 
er. But the necessity arose in order-to determine, whether 
the plaintiff was ieally, in a legal sense, in possession. Tlie 
case states, “that neither party ws in the actual possession 
of the locvs in quo,” which we understand to mean, that 
neither party occupied it by cultivation, inclosure, or the 
like. But it has been long held in this State, that such an 
occupation is not necessary to maintain trespass, but that it 
is sufficient if the plaintiff have the title, and the actual pos- 
session is in noone else. For the law adjudges the posses- 
siou, by construction, to be in the owner. Graham v 
Houston, 4 Dev. 232. But if the plaintiff fail to prove title 
to the locus in quo, then he must prove possession by enclo- 
sing or improvements thereon. Smith v Wilson, 1 Dev. & 
Bat. 40. It was thus essential to the plaintiff to shew title. 
This we think he has not done. He produced deeds from 
the Lanes to himself made in 1830, which cover the locus 
in quo, but he omitted to produce a conveyance from the 
patentee Braswell to the Lanes. ‘To supply that hiatus he 
gave evidence that the Lanes had been in possession sixty 
years, declaring “ that they claimed under the Braswell pa- 
tent,” and the evidence was admitted, as the foundation of a 
presumption of conveyances made by Braswell to those thus 
in possession. That evidence was, in the opinion of the 
court, improperly received. The declarations of a tenant 
of land are competent to qualify his possession, as that he 


v 


ompson, 
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does not hold for himself, but underanother. So one, who 
takes actual possession of one parcel, may shew that he then 
declined any possession of another tract, for that is against 
his interest. Davis v Campbell, 1 Ired. Rep. 482. But 
the declarations of a person in possession, that the land is 
his, cannot be received to supply the place of a conveyance 
and constitute a title. But it is said, that they were not of- 
fered as in themselves forming a title, but, in conjunction 
with a long possession, to shew the extent of that possession, 
and to raise a presumption of a conveyance from the owner 
for ail the land, to which the possession, thus extended by 
the declaration, applies. But in effect, that is making a title 
by the mere declaration of the party himself. It is admit- 
ted, that upon a long possession, all necessary assurances 
may and ought to be presumed. But the question is, what 
is possession for that purpose? Plainly, it must be actual 
possession and enjoyment. It is true, indeed, that if one en- 
ters into land under a deed or will, the entry is into the 
whole tract described in the conveyance, prima facie, and 
is so deemed in realty, unless some other person has posses- 
sion of a part, either actually or by virtue of the title. But 
when one enters on land, without any conveyance, or other 
thing, to shew what he claims, how can the possession by 
any presumption or implication be extendec beyond his oc- 
cupation de facto? 'To allow him to say, that he claims to 
certain boundaries beyond his occupation, and by construc- 
tion to hold his possession to be commensurate with the 
claim, would be to hold the ouster of the owner without giv- 
ing him an action therefor. One cannot thus make in him- 
self a possession, contrary to the fact. It is against princi- 
ple, and no case in support of the doctrine has been cited.— 
In the case at bar it is clear, that the Lanes had no actual 
possession of the disputed land, and that the object of the 
evidence, that they claimed under the Braswell patent, was 
to include that part of the land in the presumed conveyance 
to them, as well as those parts which they cultivated or 
otherwise occupied. Now it may well be, that Braswell con- 
veyed to Lane one part of the land granted to him and not 
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the other part, and so far as possession raises a presumption Jane 1843 , 
of such a conveyance, it is necessarily confined to the pos-  By,um 
session in fact. If, indeed, Lane, like the plaintiff, haden-,| 
tered under a deed from some one else, though not from a 
Braswell, it would have been different. His possession 
would then have been to the limits of his deed, and a con- 
veyance from Braswell would have been presumed accord- 
ingly. But, as it is, it cannot be, because Lane’s possession 

is limited to his occupation, and the possession of the plain- 

tiff under his-deeds has not been of sufficiept duration. As 

far, therefore, as appears to us, the title remains in Bras- 
well’s heirs, and consequently, the possession, and the plain- 

tiff could not recover. The court also took another view of 

the case, in which it is supposed, that neither patent covered 

the land in dispute, and under that aspect the jury was in- 
structed, that the plaintiff could recover, because his deed 
covered the locus in quo, and he had been in the actual pos- 
session of a part of the land included in the deed for more 

than seven years, and thus was to be deemed in the posses- 

sion of the whole. Weconcur in that opinion, as to the 
presumed extent of the plaintiff’s possession, and it is obvi- 

ous that, if either of the patents cover the land, the plaintiff 
would have a title to the land under the statute of limita- 
tions, unless there was a like and prior possession of the 

same part of the land in the defendants. Such, in the opin- 

ion of the court, was the fact. The deeds to the plaintiff 

and his possession taken under them, were in 1830. But in 

1826, there was a partition between the defendants under a 
judgment of the court upon petition, according to the statute, 

and therein the several shares, five in number, are described 

by metes and bounds, which include the locus in quo, and 
under the same, the defendants respectively then took pos- 
session in severalty. The possession thus taken must ex- 

tend to the limits of the tracts allotted to the respective par- 

ties, upon the same principles on which the plaintiff claims 

to have possession co-extensively with his deed. It was ta- 

ken under a permanent written and recorded muniment of 

title, describing accurately the land claimed and entered in- 
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as against the parties to it. But it certainly constitutes a 
color of title, as much as any of the defective instruments 
which have been thus deemed. _If the parties had made a 
deed of partition, it could not be doubted that it was color of 
title for each party for his share, severally, and so we think 
must a partition by judgment. The defendant's construc- 
tive possession, therefore, being prior to that of the plaintiff 
under his deed, it was not tolled by the plaintiff’s entry, 
without title, into a part of the land coveredby his deed, 
which part did not include the locus in quo. We are not 
considering, how either of these parties might claim the pos- 
session as against the owner of the disputed land, so as to 
make a title under the statute of limitations, after a grant.— 
However that may be, we think the plaintiff cannot make 
out a possession of the locus in quo in himself, without es- 
tablishing, on the same ground, a prior possession of it by 
the defendants, and, therefore, that he cannot maintain this 
action. 


Per Curiam. Judgment reversed and venire 
de novo. 
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WILLIAM LEE, ADMINISTRATOR OF JOHN HARRIS vs. 
BRYANT GAUSE. 


Upon the suggestion of the death of a party, which is denied, the court will 
decide the question on affidavits. 


In this case, an opinion in favor of the plaintiff was de- 
livered by the court at June Term 1842, but no judgment 
was entered for want of the pleadings. At December Term 
1842, a suggestion was entered on the record that the plain- 
tiff had died before June Term 1842: and this suggestion 
was denied on the record. At this Term, (June 1843,) 
Strange for the defendants produced affidavits proving the 
truth of the suggestion, and there being no counter-affida- 


vits, 


Per CuriAM. Let the cause be entered Abated. 


June 1843 
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June 1843 JAMES RUNYON vs. PINKNEY ANDERSON: 


—_—  —— 


Where pleadings are not filed, no judgment will be entered in this court. (a.) 


This appeal was brought up by the plaintiff from Yancy 
county, to December Term 1841. No pleadings were sent 
up with the case, and notice having been given to the parties 
to file their pleadings, and none being filed, it was ordered 
by the court at this term that the judgment be arrested. 


(a.) NOTE BY THE REPORTER. 


It is the invariable rule of the Supreme Court to enter no 
judgment at law until the pleadings have been filed; and no 
decree in Equity, until the draft of the decree has been made 
by counsel and submitted to the Court. 





MEMORANDUM. 


At the Session of the General Assembly, 1842-1843, 
Spear WuitTaker Esquire was appointed Attorney Gen- 
eral in place of Huan McQueen Esquire, resigned. 








ABATEMENT. 


Upon the suggestion of the death 
of a party, which is denied, the 
court will decide the question 
on affidavits. Lee v Gause, 

585 


2. When an action is brought on 
an official bond, for the benefit 
of a person injured, in the name 
of the State or of the officer of 
the State to whom the bond is 
made payable, it is regarded as 
the action of the relator; and 





ACCORD AND SATISFAC- | 


TION. 


An entry in a suit “dismissed at 
the defendant’s costs,” is not 
even prima facie evidence to 
be left to the jury of an accord 
and satisfaction. Bond v Mc- 
Nider, 440 


ACTION. 


Where a debt is due to A. and 
he places it in the hands of a 
constable for collection, A. is 
the only person who can main- 
tain, as relator, an action on the 
official bond of the constable for 
a breach of duty, notwithstand- 
ing A. may have afterwards as- 
signed his interest in the debt to; 
another. Governor v — 

5 


_i. 








on his death is abated, as other 
actions abate by the death of ° 
the plaintiff, unless revived in 
the manner prescribed by law. 
McLaughlin v Neill,” 294 


ADMINISTARTORS AND 
. EXECUTORS. 

. In an action upon the bond of 
an administrator, ye ey by 
one of the courts of this State, 
the administrator can only be 
made accountable for the assets 
found within this State. Gov- 
ernor v Williams, 152 

2. An administration granted in 
this State gives no authority to 
administer goods in another gov-, 
ernment. Ibid. ; 

3. Under our act, (Rev. Stat. c. 
46, s. 23,) allowing executors 
and administrators nine months 
before they are required to plead, 
they can no more avail them- 


74 





» 5904 ; . 


selves, under the plea of plene 


administravit, of a voluntary 


7 
INDEX. 


lected. Huntingdon v Spears, 
450 


payment of a debt after notice8. If an executor or administrator, 


of a writ sued out, than they 
could before the passage of that 
act. White v Arrington, 166, 
. Executors or administrators of 
a plaintiff must, in general, ap- 
ply to revive the suit within two 
terms after his death, computing 
from the day of his death, and 


not from the time the suggestion, 


Me- 
294 


is entered on the record. 
Laughlin v Neill, 


. A County Court has jurisdic. 9. 


tion to take a new bond from an’ 
administrator or executor for the 
benefit of his former sureties, 
under the act, Rev. St. ch. 46, s. 


at his own sale, procure an a- 
gent to buy for him any part of 
the property of his testator or 
intestate and then to re-convey 
it to him, such executor or ad- 
ministrator shall account for the 
full value of such property, or 
for such higher prices as he sub- 
sequentiy obtains for it, beyond 
the amount paid by his agent.— 
Ford v Blount, 516 
An administrator pendente lite 
has no power to sell the effects 
of the deceased, except perish- 
able property. Satterwhite v 
Carson, 549 


30, although no petition has 10. Where goods of a deceased 


been filed or verified on oath, 
and no summons has been is- 
sued against the administrator 
or exegutor, the latter being pre- 


sent and not requiring these 


Govern- 
342 


forms to be observed. 
or v Gowan, 


6. In this State, only the executors, 


who qualify by taking the neces- 
sary oaths, are required to join 


in an action for a debt or de- 
Al-11.In such case the sheriff could not 


mand due to their testator. 


ston v Alston, 447 


7. Where an administrator or ex- 


ecutor in his inventory has re- 
turned a debt “ desperate,” it is 
not necessary for a creditor, su- 
ing such administrator or execu- 


person, while in the hands of an 
administrator, pendente lite, 
were seized and suld by the sher- 
iff under an execution against 
such administrator for his per- 
sonal debt ; Held that an admin- 
istrator with the will annexed, 
subsequently appointed, could 
support an action of trespass or 
trover against the sheriff for 
such seizure and sale. Ibid. 


reduce the damages by shewing 
that he had paid to the adminis- 
trator pendente lite the surplus 
of money arising from the sales, 
that remained after satisfying the 
execution. Ibid. 


tor, toshew that the debt was 12. Letters of general administra- 


due to the testator. It is suffi 
cient for him to prove that the 
debtor was solvent, in order to 
throw upon the administrator or 
executor the burden of shewing, 
that the debt could not be col- 


tion, granted during the penden- 
cy of a contest respecting the 
probate of a will, are null and 


void. Slade v Washburn, 557 
13. And such letters bein 


entire- 
ly void, as exceeding the pow- 
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ers of the court, cannot be sup-) 
ported as a grant of administra-; 
tion pendente lite. Ibid. 


to the Superior Court is there 
affirmed, the surety for the ap- 
peal from the justice is still 
bound. Currollv McGee, 13 


2. A surety for an appeal from a 


ALTEN. 


. That part of the 40th section} 
of our State Constitution which 
authorizes a “foreigner, who 
comes to settle.in this State, hav- 
ing first taken the oath of alle- 
giance to the State,” to “ pur- 
chase or by other just means 
acquire, hold and transfer lands) 





justice can only be bound, ac- 
cording to the act of Assembly, 
when he subscribes his name 
himself; a subscription byy.an- 
other, in his presence, and at his 
request, is not sufficient—but 
when he holds the pen, and an- 
other guides it, to sign his name, 
that is a signature by himself. 
Ibid. 


or other real estate,” is still in3. A surety who signs an appeal 


force. Rouche v Williamson, 
141 
2. The latter part of that section 
declaring when he shall become: 
a citizen, is repealed by the con- 
stitution of the United States.— 
Ibid. 
3. Independent of the privilege; 
conferred by the first part of the! 
section above referred to, an a- 





from the judgment of a justice 
will be bound, although the ap- 
peal is taken after the time al- 
lowed by the act of Assembly 
for taking an appeal, provided 
the opposite party consents that 
the appeal may be then¢aken.— 
Ibid. . 


lien may not only take a fee by ABBITRATION AND AWARD 


purchase, but the estate remains 


in him with all the incidents be-1. A party, whose cause has been 


longing to it when taken, until 
and unless the sovereign, who 
has a right thereto because of] 
forféiture, vests the forfeited es- 
tate in himself by an office of 
entitling. Jbid. 


referred to arbitrators by a rule 
of court cannot, in this State, 
revoke the arbitration, without 
the permission of the court who 
made the order. Tyson v Rob- 
inson, 333 


. An alien is therefore entitled to2. Independent of an order of the 


bring an action of ejectment.— 
Ibid. 


APPEALS. 


. Where an appeal is taken from 3. 


the judgment of a justice of 
the peace, and is reversed in the, 
County Court, but on the appeal. 


court, the rule of reference can 
only be revoked by an act of 
law, as by the death of either™ 
of the parties, or by the marriagé 
of a feme sole, one of the par- 
ties. Ibid. 

Unless a rule of reference be 
expressly limited in its duration, 
it continues in force until it be 
executed, or revoked by act of 








1. 


3. 


law, or discharged by ibe court. 
Ibid. | 


ARSON. 


A building, in which goods are, 
kept for sale by a retail merchant, 
is a “store-house,” within the 
meaning of the act of Assembly, 
Rev. St. ch. 34,8. 1. State v 
Sandy, 570 
which room was _ separately’ 
leased by the owner of the build- 
ing to a merchant who occupied 
itas a store,and having no di- 
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with a knowledge that they are 
privileged goods. Ibid. 


3. If one man deliberately kills 


another to prevent a mere tres- 
pass on his property, whether 
that trespass could or could not 
be otherwise prevented, it is 
murder; and consequently an 
assault, with intent to kill, can- 
not be justified on the ground 
that it was necessary to prevent 
a trespass on property. Jbid. 


2. A room in a large building,4. A man shall not, even in de- 


fence of his person or property, 
except in extreme cases, endan--. 
ger human life or great bodily 
harm. Ibid. 


rect communication with the5. In criminal as in civil cases, if 


other part of the building, is 
properly laid in an indictment 
for arson as the property of the 
lessee. Ibid. 

To constitute arson, the least 
burning of the house is suffi- 
cient. Ibid. 


ASSAULT AND BATTERY. 


1. 


2, 


When A., being within striking 
distance, raises a weapon for the 
purpose of striking B. and at 
the same time declares that if B. 
will perform a certain act he 
will not strike him, and 8. does 
perform the required act, in con- 


there be an assault, it cannot be 
justified other than by shewing 
specially all the circnmstances, 
which render the act rightful ; 
and the sufficiency of the alleg- 
ed justification is a matter of 
law. Ibid. 


. It is a good defence to an in- 


dictinent for an assault and bat- 
tery, that the defendant struck 
the prosecutor to prevent his ta- 
king away the defendant's goods 
and chattels, the prosecutor pro- 
fessing to seize them as constable 
by virtne of an execution, but 
not kaving been lawfully ap- 
pointed a constable. State v 
Briggs, 357 


sequence of which no blow is7. It is not necessary that the de- 


given, this is an assault in A. 
State v Morgan, 186 
It seems that an officer does not, 
in any case, become a trespasser 
by seizing under an execution 
privileged articles, such as arms 
for muster. Certainly he does 


fendant should have made an 
objection to the prosecutor’s au- 
thority, at the time the assault 
was committed. Ibid. 


ATTACHMENT. 


not become so, unless he seizes 1. Money in the hands of the clerk 














INDEX. 


of acourt by virtue of his of- 
fice cannot be attached. Hunt v 
Stephens, 365 
2. No specife tangible property 
can be attached, which cannot 
be sold under the exectition after 
judgment obtained. Daris v 
Garrett, 
3. The owner of property attach- 
ed is not obliged to interplead, 
though he may do so for the 
sake of convenience. A sale 
under an execution, issuing up- 
on a judgment cn an attachment, 
only passes the right of the de- 
feudant in attachment. Ibid. 


BAIL. 


. When a sheriff has arrested a 
defendant upon mesne process, 
and taken bail, he cannot after. 
wards arrest him, upon the 
ground that the bail is insuffi- 
cient. Statev Brittain, 17 
2. Where a writ is issued against 
two co-partners for a partner- 
ship debt, and one of them is 
arrested and gives bail, such bail, 
upon being afterwards compell- 
ed by due course of law to pay 
the debt, has no remedy except 
against the individual for whom 








he became bail. He has noclaim3. 


upon the other partner. Foley 
v Robards, 177 
. Upon a writ against one A., the 
sheriff took a bond, executed by 
the said A. and by one B. and 
conditioned that the said A. and 
B. should make their personal 
appearance &c., to answer &c., 
and then to stand and abide the 
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judgment of the said court &c. 
Held that it was unlawful (by 
the act, Rev. Stat. c. 109, s. 19,) 
for the sheriff to take such a 
bond, and that the bond was 
therefore void. Clark v Walker, 

‘181 
This is not the contract of bail 
in its terms, nor can it be infer- 
red from the bond, that one is 
bail for the other, but each is a- 
like bound to perform the judg- 
ment. Ibid. 


. 


BAILMENT. 


. No length of possession by a 


bailee, as such, will tar the right 
of the bailor; and, if the bailment 
be admitted, during the long- 
est enjoyment, a title in the pos- 
sessor cannot be presumed from 
the possesion. Green v Har- 
ris, 210 


2. A bailee may turn his posses- 


sion into a tortious and adverse 
one; but then there must be 
some demand or effort of the 
bailor to regain the possession, 
and a refusal or resistance on the 
part of the bailee, or some act 
must be done by the bailee 
changing the nature of the 
possession. Ibid. 

But the naked declaration of a 
bajlee, that he claitned the pro- 
perty in his own right, without 
any change of the possession, 
and without any demand or wish 
to resume the possession by the 
bailor, although such declara- 
tion be public or made even to 
the bailor himself, will not in. 
stantly terminate the bailmeng 
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and immediately convert the) 
possession into an adverse one. 
Ibid. 

- Though a bailee in possession 
may maintain an action of deti- 
nue against mere wrong-doers, 
yet persons who claim under 
the will of the alleged bailor, 
are not to be considered as, 


DEX. 


or consummate a deed, whether 
for money or other property, as 
agent for another, must be armed 
with an authority under seal.— 
Ibid. 

3. In every good bond there must 
be an obligor and an obligee, and 
asum in which the former is 
bound. Ibid. 


wrong-does, against whom the 4. A bond, taken by a Clerk and 


bailee may, on that account, 
maintain this action against 
them. Ibid. 


BILLS OF EXCHANGE. 


Where, upon the dishonor of a! 
bill of exchange or promissory 
note, the endorsee has neglected 
to give the proper notice, the 


Master of a Court of Equity in 
pursuance of an order of the 
Court, and made payable to him 
and his successors in office, 
must, on his death, be sued upon 
in the name of his personal rep- 
resentative, there being no act of 
the Legislature requiring bonds 
to be made payable to him and 
his successors im office. Fere- 
bee v Sanders, 360 


drawer or endorser of the bill or5. A bond, taken by one who is 


endorser of the note will still be 
liable, if, after a knowledge of 
all the facts, which in law would 
have discharged him, he prom- 
ised to pay the bill or note.— 
Moore v Tucker, 347 


BONDS. 


. A paper writing, purporting to; 


be a bond, signed and sealed by 
a party, in which a blank is left 
for the sum to be afterwards in- 
serted, which blank is afterwards 
filled up and the paper deliver 
ed, not in the presence of the 


party signing nor by any person): 


having authority trom him un- 
der seal, is not the bond of the 
party so signing and sealing.— 
Graham v , Holt, “300 
2. He, who attempts to exeucute 





overseer of a road, from a per- 
son bound to work on the road, 
the consideration of which is 
for work on the road which was 
done by the overseer but which 
the obligor was bound to do, is 
not void on account of the con- 
sideration. Woolard v a 
5 


BOOK DEBTS. 


. Asingle magistrate has a right 
to administer the book debt oath, 
on atrial before him. Colbert 
v Piercy, 77 

. It is competent for a party un- 
der the book debt law to swear 
to the price, as well as to the de- 
livery of the articles stated in 
his account. Ibid. 

3. And it is competent for the op- 
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posite party to cross-examine the 
party, taking his oath under that 


595 


variation, in order to ascertain 
the true original line. Fbid. 


law, both as to the articles and3, Where part of the description 


prices charged, with a view to 
centradict or discredit him, as 
he might do in regard to any 
other witness swearing to the 
account, the party so swearing 
being considered as a witness in 
his own cause. Ibid. 

4. In all cases under the “book 
debt” law, Rev. Stat. ch. 15, it 
is the duty of the party, who 
wishes to prove his debt by his 
own oath, to produce the origi- 
nal account, when notice to that 
effect has been given to him by 
the other party. A voluntary 
destruction of the original will 
not authorize the introduction of 
acopy. CowevSkeen, 443 


BOUNDARY. 


. In all cases, the effect of long 
and notorious possession, as af |The right toa reservation of land 


fording presumptive evidence o 
right, is very powerful.. In 
questions of boundary, it is at 
least tantamount to a general 
reputation. Norcum v Leary, 

49 
. Wher. a course is resorted to for 
want of a better guide to find 
the terminus or boundary of a 
tract of land, it is the course as 
it existed at the time to which 


of the boundary of a tract of 
land, contained in a grant, was 
from a certain point “South 


~with A. B’s line 310 poles to C. 


D’s old corner,” and A. B’s line 
did not reach C. D’s corner, nor 
run in the direction towards it, 
but at the expiration of the 310 
poles on A. B’s line, you had to 
run nearly at right angles to ar- 
rive at ©. D’s corner. Held that 
you must run on A. B’s line 310 
poles, and then a straight line to 
C. D’s corner, as by so doing you 
would best conform to the whole 
description of the deed, though 
you would run two lines instead 
of one called for. Shults v 
Young, 385 


CHEROKEE TREATY. 


granted by the treaty with the 
Cherokees in 1817, to each head 
of an Indian family, choosing 
to remain in this State, does not 
attach to the land ceded by the 
Treaty of 1835. Sutton v 
Moore, 


CLERKS OF COURTS. 


the description of the tract of/The Clerk of a Court, having in 


land refers. If it appears that 
because of the magnetic varia- 
tion, that course is not the same 
with that which the needle now 
points out, it is the duty of the 
jury to make allowance for such 








his possession a bond of a large 
amount, whicli had been depos- 
ited in his office by order of the 
court, and belonged to certain 
parties to a'suit pending in the 
said court, transferred the bond 
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to one Ricks. In part conside-; 
ration of the transfer, Ricks gave. 
the Clerk a receipt for a sum of; 
money then in the hands of the 
Clerk in his official capacity,| 


INDEX. 


is not made until the next year, 
the breach occurred in the for- 
mer year, and the sureties for 
that year are alone responsible. 
Ibid. 


and belonging to the relators, of 3. Where one put into the hands 


whom Ricks was the guardian. 
Afterwards, the amount of the! 
bond was recovered from Ricks! 
by the persons to whom it be-| 
longed. Held, that under these 
circumstances the receipt of 
Rick, the guardian, was no bar| 
to an action by the relators on; 
the official bond of the Clerk, to 
recover the money due to them, 
and which :he Clerk refused to 
pay. Slatev Arringlon, 99 

| 


COLOR OF TITLE. 


of court on the petition of par- 
ties interested, is a good color of 
title. Bynum v Thompson, 578 


CONSTABLES. 


1. An action upon a constable’s 
bond, for a breach of duty, must 
be brought upon the bond for 
the year during which the 
breach occurred. No action for 


such breach can be sustained on/5. 


the bond given for the succeed- 
ing year, the bonds not being 
cumulative. State v Lackey, 

25 
2. Where money has been collect- 
ed during one year, upon a claim 
put into a constable’s hands, al- 
though a demand fipon him to 
pay what has been so collected 





4. Where the only evidence of the 


A partition of land, made by order’ 


of a constable for collection a 
note, the amount of which ex- 
ceeded the jurisdiction of a jus- 
tice of the peace, and the con- 
stable procured the maker to 
substitute for it two notes, each 
within the jurisdiction of a jus- 
tice, and afterwards failed to col- 
lect the same when he might 
have done so; Held that he and 
his sureties were liable on his 
official bond fora breach of du- 
ty. State v Stephens, 92 

S. P. State v Walter, 95 


appointment of one to bea con- 
stable was an order of the Coun- 
ty Court in the following words: 
“ Ordered, that G. S, be appoint- 
ed constable, and that he enter 
into bond in the sum of four 
thousand dollars, with J. O. and 
K. P., his sureties ;” Held that 
this was a void act of the court, 
and conferred no authority, it not 
appearing that any ease existed 
in which they could by law ex- 
ercise the power of appointing a 
constable. State v Briggs, 357 
In an action against a constable 
for not collecting notes placed ia 
his hands for collection. where 
it appears that the constable, be- 
fore suit brought, had tendered 
back the notes to the plaintiff, 
and the debtors were still good, 
the plaintiff is not entitled, by 
reason of the mere negligence 
of the constable in not collect- 





INDEX. 


ing, to recover the whole a-' 
mount of the debts, but, unless; 
he shews some actual injury 4. 
sustained thereby, he is entitled) 
only to nominal damages. State 
564) 


v Skinner, 


CONTRACTS. | 


. A., being indebted to B., agreed 5. 


by parol to sell to the latter his 
equitable interest in a tract of 
land, which B. was to re sell, 
and, after retaining the amount 
die to him, was to pay to A. the 
surplus of price he might re-| 
ceive beyond such debt. A. ac- 
cordingly conveyed, and B. re- 
sold at an advance, and then re- 
fused to account with A. for, 
such advance. Held that this 
contract of B. was not one that 
came within the provisions of 
the act, Rev. Stat. c. 50 s. 8, 
making void parol contracts for 
the sale of lands. Massey v 
Holland, 197 
. A party may recover damages 
for a non-compliance with a pa- 
rol contract for the purchase o 
an article of personal property, 
though no earnest was paid, nor 
any actual delivery made, nor 
any special time appointed for, 
the delivery of the article, or 
the payment of the purchase) 
money. Hurlburt v Simpson, 





233 6. 


3. It is sufficient, if the vendor 
tender the article sold, or is rea-' 
dy to deliver it, when the vendee 
refuses it; and if no particular 
time is fixed for the delivery o 
for the payment of the price, 
the law says it must be done 
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immediately, or within a reason- 
uble and convenient time. Ibid. 
Where a vendee refuses to re- 
ceive the article sold, the ven- 
dor may either rescind the con- 
tract, or may re-sell the article 
and make the original vendee 
respousib;e for the difference in 
price, Ibid. 

Where A. by writing, not under 
seal, agreed that “he was held 
and firmly bound to B. in the 
sum of two hundred dollars,” 
conditioned to be void provided 
the said A. kept and maintained 
a certain old negro woman be- 
longing to B. free from any ex- 
pense to B., and A. aftewards 
failed to perform his agreement ; 
Held that the $200 was not to 
be considered as an agreed pen- 
alty or stipulated damages—that 
the agreement was an indemni- 
nity to B. against any loss or ex- 
pense to be incurred in main- 
taining the said slave during her 
life—that the obligation was a 
continuing one on A.—and that 
B. might at any time sue A. for 
neglecting to provide for the 
said negro, and would not be 
barred by the Statute of Limi- 
tations from recovering any 
damages he might have sustain- 
ed within three years before the 
commencement of the suit.— 
Lane v Wingate, 326 
Held, further, that B. was not 
estopped, by a bill of sale under 
seal from himself to A. for ane- 
gro Daniel, in which he ac- 
knowledged to have received the 
price of Daniel was the conside- 
ration of the agreement declar- 
edon. Ibid. 
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7. Where the agreement was that; 
the plaintiff was to receive from 
the defendant $59 for his work 
for twelve months, “$10 to be 
paid when the time is half out, 
and the balance when the year, 
is out;” and “if cant agree, 


INDEX. 


wrongful to a third person, a 
contract to save harmless one, 
who from good motives did an 
act for his employer, which con- 
trary to his expectation happen- 
ed to be an injury to a third per- 
son, will be enforced. Jbid. 


part and pay according to what 11. Where one was employed un- 


he is worth, not to be conside:- 
ed worth as much the first as 
last,” and, at the end of 9 2-3 
months they parted, and the de- 
fendant contended that the plain- 
tiff was to receive only $L0 for 
the first six months and $40 for 
the last, the court did not err in 
informing the jury that, if this 
was the true construction of the 
agreement, then the plaintiff 
was entitled to recover for the 
time he served, after the first six 
months, a rateable proportion of 


der a promise of indemnity, to 
do an act which turned out to 
be a trespass on another’s pro- 
perty, and the employer and the 
person employed were both sued, 
but the jury found the former 
not guilty, and assessed dam- 
ages only against the latter; 
Held that this veedict did not 
conclude the person employed, 
in a suit by him on the promise 
of indemnity, from shewing the 
true state of the facts and the 
liability of the defendant. Jbid. 


the $40 for the last six months. 12 In actions for breach of con- 


Coxe v Skeen, 443 
. Where a negro, belonging to 
A., was sold by B., at the re- 
quest of A’s wife, in the life- 
time of her husband, and the 
price received by B, and after 
A’s death B. gave his promisso- 
ry note to the wife for the a- 
mount he had so received, held 
that there was no consideration 
for the note, as the money be- 
longed to A’s representatives.— 
Bryan v Philpot, 467 
. A promise to indemnify anoth- 


tract, where there is no statuto- 
ry provision or express agree- 
ment of the parties on the sub- 
ject, the person injured should 
be reimbursed in damages what 
he has lost—and, if no loss be 
shown by proof, should be reim- 
bursed to the extent of the loss 
which the law presumes. State 
v Skinner, 564 


DEBYOR & CREDITOR. 


er for committing a wilful andIn cases where a demand of a 


wicked trespass is not binding.’ 
Ives v Jones, 538) 
10. But, where the object is appa-! 
rently in furtherance of justice! 
and in the exercise of a right,| 
and the means are not in them-) 
selves criminal, and not known! 
to the person employed to be' 


claim is required before suit can 
be brought, as against a consta- 
ble for money collected, when 
the demand is made the claim is 
turned into an ordinary debt,and 
it becomes the duty of the debt- 
or to pay the creditor in a rea- 
sonable time. Wills v Sugg, 96 
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DEEDS. 


Where, in a deed for land, a life! 
estate only is mentioned in the 
premises and habendum, this 
cannot be enlarged into a fee, ei- 
ther by a warranty in fee or by 
a covenant for quiet enjoyment 
to the grantee and his heirs.— 
Snell v Young, 379 





Set Bonps. 


DOWER. | 


The dower allotted to a widow un- 
der our Act of Assembly, must! 
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clause, “ should my children all 
die withont leaving an heir, be- 
gotten by their bodies, my wish 
and desire is, that my brother T. 
should heir the whole of my es- 


~tate us allotted to my children.” 


The testator died, leaving three 
children, M. O. and E. M. 
died, leaving achild. After the 
death of M., O. died without is- 
sue, leaving E. surviving. Held 
that all the estate of O. so dying 
became vested in E. her only 
surviviug sister, ard that the 
child of M. was entitled to no 
share of it. Skinner v —_ 
1 


be one third in value, not one3. A devise of personal property 


| 


third in quantity. McDaniel 
v McDaniel, 61 


DEVISE. 


- In a devise, before the act of 
1827, (Rev. St. ch. 122, s. 11,) 
the words “if my son should die’ 


without lawful issue” unexplain-4. 


ed, imported, in a Jegal sense, 
the failure of issue at any in- 
definite time, whenever it might| 
happen ; and the remainder ved 
ited upon such a contingency 
was void. Brown v Brown, 134 
2. A. by will, dated in December, 
1836, devised and bequeathed, 
among other things, as follows : 
“The balance of my estate to 
be equally divided between my! 
wife and children,” and in an- 
other clause “ My wish and de- 
sire is, should either of my chil- 
dren die, without leaving an heir 
begotten by their body or bodies, 


that the survivor or survivors. 


have the whole,” and, in another 


to A. for life, and at his death, if 
he should die leaving heirs law- 


| fully begotten of his body, that 


the said property shall be e- 
qually divided between them, is 
a limitation for life only to A. 
with remainder to his children 
as tenants incommon. Swain 
v Rascoe, 

The general rule is, that wher- 
ever words in a will would cre- 
ate an estate tail in land devised, 
the same words in a bequest of 
chattels will carry the absolute 
estate ; but an exception to this 
rule is, where further words of 
limitation have been superadd- 
ed, as “executors, administra- 
tors and assigns,” or the words, 
“ equally to be divided,” and the 
like. Jbid. 

See Leeacies. 


EJECTMENT. 


Ejectment cannot be maintain- 
ed in this State upon a naked 
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See Possesston—Cotor or “lb 


possession. once had, where 


there is no presumption of a 
conveyance of the legal title, but! 
it appears affirmatively to be in| 
Duncon v 

317) 


B. 


another person. 
Duncan, 


TLE. 


EMANCIPATION. 
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which the vendee was a member, 
give in evidence the declara- 
tions or admissions of such ven- 
dee, that the goods were pur- 
chased for the benefit of the firm. 
Lazarus v Long, 39 
It is not necessary that the tran- 
script of a record, containg the 
copy of an execution, should set 
forth that there was a seal to the 
execution. Dowdle v Stalcup, 

45 


By the law of Virginia a man is4. Besides, if snch an objection 


permitted to emancipate _his| 
slave, by deed, the emancipation) 
to take effect at any time pre-| 
scribed in the deed subsequent 
to its date. Held that where! 


would lie, it should have been 
taken when the record was of- 
fered in evidence, and is too late 
on a motion for a new trial.— 


Tbit. 


such a deed of emancipation for}5. Where, in an action for deceit 


a female slave was execu‘ed in 
Virginia, and she came to this 
State, and, before the day ap- 
pointed for such emancipation 
to take effect, she had issue, the} 
issue so born were slaves. May-| 
ho v Sears, 221 


EVIDENCE. 


It is not competent for a plain- 
tiff to give in evidence, declara- 
tions made by a wife, in the life- 
time of her husband, shewing' 
his liability to a debt, she not! 
being shewn to be the agent of 





her husband, although she isi9 


now a party defendant on the 
record, as his administratrix.— 
May v Little, 27 
When the vendor of goods, at 
the time of the sale, professes to 
sell them to the vendee in his 
individual character, he cannot, 
in an action against a firm, of 





in the sale *of a horse, it was 
proved that the horse went blind 
soon after he was sold, without 
any subsequent hurt or ill u- 
sage; that in the opinion of a 
farrier his eyes were naturally 
defective ; that the defect was 
such as would not render the 
horse blind suddenly, and that 
the defendant had bred the horse 
and owned him till H® was nine 
years old; these are circumstan- 
ces the judge must leave to the 
jury as tending to prove the 
scienter. He has no right to 
say there is no evidence upon 
that point. Quince v Pinson, 47 
. The only thingthat gives weight 
to the declarations of a party to 
a suit in his own favor, is, that 
they are made in the presence of 
the person interested to deny 
them and are not contradicted. 
Green v Harris, 210 


7. A witness, who is introduced 


for the purpose of discrediting 
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another witness in the cause,12, Where it appears there was a 


must profess to know the gene- 
ral reputation of the witness 
sought to be discredited, before 
he can be heard to speak of his| 
own opinion or of the opinions 
of others, as to the reliance to 
be placed on the testimony o 
the impeached witness. State 
v Parks, 
. A notice to take a deposition on|* 
Sunday is not good, and a dep- 
osition taken on such notice 
must be rejected. Sloan v| 
Williford, 307| 
9. In this State, a decree in favor 


written contract shewing the 
nature of the title to certain per- 
sonal property in dispute, the 
party wishing to avail himself 
of that title must produce the 
written contract, Or account sat- 
isfactorily for its non-production. 
Ibid. 


29613. The declarations of the de- 


fendant are admissible in evi- 
dence, on the part of the prose- 
cution, as accompanying, ex- 
plaining, and characterizing the 
actscharged. Staley io 
Al 


of the next of kin on a bill in E-14, In an indictment against an 


quity or petition against an ad- 
ministrator, is not admissible ev-| 
idence for the next of kin in aj 
suit brought by them upon the 
administration bond against the 


administrator and his sureties. — 


Nor can a decree in favor of the 
administrator on such a bill or 15. It is not competent for a pris- 


petition be given in evidence by! 
him or his sureties in such an 
action on the bond. Governor v 
Carter, 338 
1. Where merchant renders an 
account to one of his customers, 
and the latter keeps it without 





overseer for the murder of his 
employer, it is not competent for 
the prisoner to offer evidence of 
the geneial temper and deport- 
ment of the deceased towards 
his overseers and tenants. State 
v Tilly, 424 


oner indicted for murder to give 
in evidence his own account of 
the transaction related immedi- 
ately after it occurred, though 
no third person was present 
when the homicide was com- 
mitted. Jbid. 


making objection to any of its|16. The declarations of the grand- 


items, the jury may infer an ad- 
mission of its correctness and al 
promise to pay the Balance.— 
Webb v Chambers, 374 
11. A motion to nonsnit a _plain-| 


tiff for not producing books or 


mother of one, who is charged 
to be a person of color, that his 
mother was the offspring of a 
white man and herself, ure not 
admissible evidence upon that 
question. State v Watters, 455 


papers, according to the provi-17. A judgment was obtained be- 


sions of the Rev. Stat. ch. 31, s. 
86, cannot be made, unless al 
previous order of the court has| 
heen obtained for the production’ 
of such books or papers. Gra- 


ham vV Hamilton, 381. 


fore a justice of the peace a- 
gainst A. and his surety B. B. 
paid a part of the judgment and 
took the constable’s receipt, 
which receipt he fraudulently 
altered so asto make the sum 
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larger. Afterwards A. settled 
with B. and repaid him what ap- 
peared by the receipt to have’ 
been paid byB. Held that on 
an indictment against;B. for the 
forgery, A. was a competent wits 
witness for the State. } State v 
Bateman, 


18. On the trial of an indictment 


for assault and battery, in order}. 


to shew some motive of resent 5. 


ment, on the part of the defend-, 
ant, it was competent for the 
State to prove that the prosecu-' 
tor had said in the defendant’s| 
hearing, a short time aera 
“that no honest man would a- 
vail himself of the bankrupt 
law,” and then to prove further, 


INDEX. 


order to support his title in a 
trial at law, must shew by ex- 
trinsic evidence, that the return 
does as completely identify the 
land as it would have been iden- 
tified by a literal observance of 
the Statute. Jbid. 


4744. A sheriff may at his discretion 


se!l land, under an execution, by 
the acre. Davis v Abbott, 137 
When he sells by the acre, he 
must have a survey made of the 
land sold, or the boundaries so 
described in his deed to the pur- 
chaser, as to identify the part 
sold; and he must be particular 
in describing the locality of the 
acres to the bidders at the sale. 
Ibid. 


that the defendant’s father had}6. When an officer has levied a 


previously been talking about! 
taking the benefit of that act.— 
State v Griffis, 504 


EXECUTIONS. 


justice’s execution on land and 
returned it to court, his return of 
a copy of the notice given to the 
defendant, with his official cer- 
tificate that he has served it, is 
sufficient prima facie evidence 
of such service. Ibid. 


. An officer has a right to levy 7. It is not necessary that the 


an execution upon a_ horse, 
though the owner is riding him 
at the time. State v Dilliard, 

102 
2. The purchaser at an execution 
sale must shew a judgment, and 
an execution 
thereto. An execution at the 
instance of B. is not warranted 
by a judgment in favor of A— 
Blanchard v Blanchard, 105 
3. If a constable in returning to 


court in an order for the sale of 
land so returned levied by the 
constable, should set forth that 
the notice had been proved to 
them to have been previously 
given. Ibid. 


corresponding)|8, If goods be taken under a fieri 
facias, they vest in the sheriff, 


and he may sell them after he 
has returned the writ, and at 
any distance of time. Smith v 
Spencer, 256 


court a levy on land, does not9, If he does not sell, the plaintiff 


describe it as required by the 
Statute, Rev. St. c. 46, s. 16, a 
purchaser under a renditioni: 
exponas, issued by the Court, in. 





can compel him by a venditioni 
exponas,and this he may sue 
out, in like manner, at any dis- 
tance of time. Ibid. 
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19. When land is levied on, the' 
plaintiff may sne out a vendi- 
tioni erponas at any subsequent 
time, before the debt is satisfied, 
without regard to the year and 
the day, and without resorting) 
previously to a scire facias.— 
Ibid. | 

11. Asale under such a venditioni 
exponas will be good against 
the defendant in the execution, 
and those who claim under him; 
but the laches of the plaintiff in 
not enforcing a sale may entitle 
creditors having younger execu- 
tions to be preferred. Ibid. 

12. This was the law before the pas- 





sage of the Rev. St. c. 31, s. 114 
—whether altered by that,quere? 
Ibid. © | 
13. A County Court cannot order! 
an execution upon the return of| 
a levy on land under a justice’s| 
execution, unless it also appears! 
on the return, that there were) 
no goods to be levied on, or 
when it appears on the return) 
that goods were levied on,though, 
not sufficient to satisfy the exe. 
cution, and it does not appear 
how those goods were disposed 
of. Henshaw v Branson, 298 
14, Where ansestate is vested in 
trustees, and the purposes of the 
trust require that the legal estate 
shall remain in them, the,pro- 
perty so conveyed cannot be 
sold under execution, so as there- 
by to divest the trustees of their 
estate, or any part of it. Davis 
v Garrett, 459 
15. A memorandum, made by an 
officer in a private memorandum 
book, of the time of the levy of 
an execution, is no evidence for: 
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him. State v Vick, 488 

16. Executions from justices of 
the peace are entitled to priori- 
ty, as between themselves, ac- 
cording to the time at which 
they came to the officer’s hands. 
Ibid. 

17. If an officer neglect to levy 
first an execution from a jus- 
tice, which first comes to his 
hands, he and his sureties are 
liable to the creditor having such 
execution. Ibid. 

18. The goods of a deceased per- 
son in the hands of an adminis- 
trator pendente lite, cannot be 
taken underan execution against 
the administrator for his person- 
al and individual debt. Satter-_ 
white v Carson, 549 


FENCES. 


Il persons, ard not planters only, 


A 
are subject to indictment for 
not keeping up good fences, as 
required by the 34th and 48th 
chapters of the Revised Statutes. 
State v Bell, 506 


FORCIBLE ENTRY AND 
DETAINER. 


In a proceeding by inquisition for 
a forcible entry and detainer, be- 
fore a writ of restitution can be 
awarded, the jury must find by 
their verdict that the party,forci- 
bly dispossessed, had either a free- 
hold or a terin for vears in the 
land, of the possession of which 
he has been deprived. Mitchell 
v Fleming, 123 





60-1 


FRAUD. 


IN DEX. 


HOMICIDE. 


In an action at law against the 1. That part of the definition of 


maker of a deed, which he im-| 
peaches for fraud, the only fraud 
he can allege must be in procur-| 
ing the execution of the deed ;) 
and therefore evidence that he 
was imposed upon by the other 
party in a contract, the perform- 
ance of which this deed, subse-| 
quently executed, was intended) 
to secure, is irrelevant and inad-| 
missible. Reed vy Moore, 310; 


| 


m r expressed in the terms 
“the King’s peace” refers not to 
the place ofthe assault and death, 
but to the state and condition of 
the person slain, as being or not 
being entitled to the protection of 
the English laws: for example, 
whether he be a subject or an 
alien enemy or traitor in arms, 
or, in more ancient times, an in- 
fidel, or guilty of a preemunire. 
State v Dunkley, 116 


2, It is not error in the judge to 


GAMING. 


Where a man is cheated out of his; 
money, though it is in playing! 
at a game forbidden by law, he 
may recover back what he has 
" paid from the person who prac-; 
tised the fraud on him. Webb v 
Fulchire, 485 


See INDICTMENT. 


} 
| 
GUARDIANS. | 
| 


When a guardian of an infant, 
uoder an order of the County; 
Court, sells his ward’s lands fo 

payment of the debts of the an- 
cestor, he is bound to observe 
the same priority in the payment 
of the debts, as an administrator 
or executor in applying the per- 
sonal assets. Marchant vy San- 
derlin, 501 


See Lunatic. 





3. Although a person ma 


tell the jury, on the trial of an 
indictment for murder, that “if 
they believed from the evidence 
that the prisoner had malice a- 
gainst the deceased on the morn- 
ing of the day when the killing 
occurred, and there was no evi- 
dence that such malice was a- 
bandoned, even if the prisoner 
accidentally fell in with the de- 
ceased, the question of man- 
slaughter could not arise, as the 
malice would exclude provoca- 
tion ;” it being clear from the 
charge that the malice spoken 
ot was the purpageto kill or do 
great bodily harm to the de- 
deceased. Statev Tilly, 424 
not go 
in search of or lie in wait for an-,, 
other, whom he kills, yet if he 
has formed the purpose to kill 
him, and, wit’sin a short time af- 
ter forming and avowing such 
purpose, he, duly armed, meets 
the other by chance, whether in 
public or in secret, and slays 
him immediately, there is a pre- 
sumption that he did it on the 





. Where one is indicted for re-! 


3. An indictment charging a per- 


The indictment should charge that 


4, In an indictment for murder, 


INDEX. 


previous purpose and grudge, if; death to have occurred in anoth- 


there be no evidence of a change 
of purpose. Ibid. 


. | 
<e 


INDICTMENT. 5. 


| 


fusing to assist an officer in se-| 
curing a person whom he has 


er State, it is not necéssary that. 
| the indictment should conclude 


against the form of the Statute. 
State v Dunkley, 116 
By the Statute (Rev. St. c. 35, 
s. 15,) no offence is newly cre- 
ated, nor raised toa higher of- 
fence, nor an additional punish- 
ment annexed. Ibid. 


arrested, it is not sufficient to6. An indictment, which charged 


state in the indictment that this 
was an arrest by lawful author- 
ity ; the authority to arrest must! 
be set forth in the indictment.— 
State v Shaw, 20 


. The indictment, under whicha 


defendant was brought to trial, 
for trading with a slave, under 
the 75th sect. c. 34, of the Rev.) 
Statutes, must be commenced! 
within twelve months after the 
commission of the offence, ac- 
cording to the 80th sec. of the 
same chapter. It is no answer 
to this objection, that another 
indictment for the same offence 
was brought within the proper 
time. State v Tomlinson, 32 


son with disturbing “ a religious 
assembly, commonly called a 
quarterly fheeting conference,” 
cannot be supported. State v 
Fisher, 11] 


the assembly had met “for di- 
vine worship,” “divine service,” 


“ religious worship or service,”|8. 


or something of the same im- 
port. Ibid. 





where the assault is alleged to 
have been committed in some 
county in this State, and the 


76 





‘State v King, 


that A. B. did construct and use 
a public gaming place in the 
town of H., in the county of H., 
at which a game of chance was 
played, and that the defendant, 
at the said town of H. did play 
at the said game, “and did then 
and ¢here bet money with the 
said A. B. at and upon the said 
game” is not good. It does not 
sufficiently charge that the play- 
ing and betting by the defentl 
ant were at any public gaming 
place. The words “then and 
there” have reference only to 
the time and to the venue, the 
county of H., and not to the 
public place of gaming before 
mentioned. Slate v Langford, 

354 


7. An indictment against an indi- 


vidual for permitting a public 
bridge to become ruinous, which 
he was bound to repair, must set 
forth how he became subjected 
to the duty of making repairs. 
All 
The offence of riding or going 
armed with unusual and dan- 
gerous weapons, to the terror of 
the people, is an offence at com- 
mon law, and is indictable in 
this State. State v Huntley, 

A418 
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9. A man may carry a gun for any} 
lawful purpose of business or| 
amusement; but he cannot go} 
about with that or any other 


dangerous weapon, to terrify and 2 


alarm, and in such manner as! 

. . | 
naturally will terrify and alarm,) 
a peaceful people. Jbid 


TNDEX. 


ment against the sureties in the 
appeal bond for their debt and 
Wilkings v Baughan, 

86 


costs. 


» Upon such an appeal, the debt- 
or is bound to appear in the Su- 
perior Court, as he originally 

was in the County Court. Ibid. 


10, Where the county is mention-3. Although the ca. sa. on which 


ed in the caption, the last of the| 
words “then and there” in the} 
body of the indictment will be! 
understood as referring to that; 
county. Stale v Bell, 506, 
11. Where there is but one statute, | 
an indictment which concludes 
agaiust the form of the statutes, 
is bad, and, after conviction,| 
judgment will be arrested.— 
Where there are more than one) 


the debtor was arrested may 
have been defective, yet it is not 
competent for the sureties to the 
appeal bond to make that objec- 
tion after judgment had been 
rendered against the principal. 
Ibid 


JUDGMENT. 


statute, a concluison against the 1. An entry in a suit “ dismissed 


form of the statute is also bad.| 
- State v Sandy, 570 


INSOLVENT DEBTORS. 


. Adebtor, arrested upon a ca, 
sa., gives bond under the insol- 
vent debtor’s law for his appear- 
ance at the County Court. On| 
his appearance, an issue of fraud) 
is made up; 
fraud and concealment alleged, 
and the court order the debtor to 





at the costs of the defendant,” 
is not to be construed as a re- 
trazrit, or a judgment upon the 
merits, so as to bar another ac- 
tion for the same cause. It is 
simply a judgment of discontin- 
uance, where the court erred in 
ordering the defendant to pay 
the costs, or where such order 
was made by consent of the 
parties. Bond v McNider, 440 


the jury find the:2. No judgment, but one on a re- 


trazit or on the merits, will bar 
asubsequent action. Ibid. 


be imprisoned till he makes a\3. It is only in actions browght up- 


full disclosure of his effects.— 
The debtor appeals irom this 
judgment, and gives bond and 
security for his ‘appeal. In the 
Superior Court the issue is again 
tried and found against the debt- 
or, but, upon being called, he 
fails to appear: Held that the 
plaintiffs are entitled to judg- 





on contract, that the court can 
render judgment for interest on 
the amount found by the jury. 
Ir other cases such a judgment 
is erroneous. Satterwhite v 
Carson, 549 


. Though there be but one judg- 


ment in the court below, yet, 
where it consists of several dis- 
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tinct and independent parts, it 
may be reversed as to that part. 
wherein it is erroneous, and af. 
firmed for the remainder. Jbid. 
5. If a judgment against adefend-{ 
ant is reversed in this court as 
to part and affirmed as to the) 
remainder, the defendart is en- 
titied to his costs in this court. 
Ibid. 


JURORS. 
. Where a juror was challenged 


for cause, and it appeared that 
his wife was cousin to the pri- 
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might not be formed from the 
panel without him, must be 
brought forward and challenged 
or taken, before the special veni- 
re or tales jurors can be resort- 
edto. Ibid. 


JUSTICES’ JUDGMENTS. 


1. Judicial proceedings before a 


justice of the peace, are conclu- 
sive in their effects—but they do 
not prove themselves, like re- 
cords—parol evidence may be 
introduced to prove that they 
are void. Carrollv McGee, 13 


soner’s former wife, who was2. Where there has been a trial on 


now dead, leaving no children, 
Held that this was no cause of 
challenge, the affinity having 
ceased with her death. State v' 
Shaw, 532 
» The improper allowing or dis- 
allowing of a challenge is a 
ground for a venire de novo, not 


a warrant before a justice, and 
the entry made by the justice 
may well stand either fora non- 
suit or a judgment on the mer- 
its, parol testimony to shew whe- 
ther the merits were passed up- 
on or not, is admissible. Jus- 
tice v Justice, ' 68 


as a matter of discretion in the3. Where a justice of the peace 


court, but of right to the party ; 
and is therefore a good founda- 
tion for a writ of error. Ibid. | 
3. The withdrawal of a juror from 
the pannel by the court, without 
sufficient cause, is in law, how- 
ever excusable the error, an ar-, 
bitrary withdrawal, for which, 
the court has no authority.— 
Ibid. 

4. The jurors of the original veni- 
re constitute a distinct panel.— 
When that panel is perused—or 
gone through with—without 
forming a jury, any individual 
member thereof, who, upon the 
challenge of the State, has been 
set aside to see whether a jury 








has jurisdiction of the principal 
question, as on a contract to pay 
for certain articles, he also has 
the jurisdiction to determine ev- 
ery incidental question, as for 
instance, whether the condition 
upon which the contract was to 
be executed has been performed. 
Garrett v Shaw, 395 


LEGACIES. 


1. Where a bequest is to the heirs 


of S. W. but that none of it 
should be sold but all kept until 
the said heirs should come of 
age orS. W. should die, held 
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that a payment by the executor 
to S. W. in his life-time, though 
he was poor and required the 
property for the support of his 
family, did not exhonerate the 
executor from his liability to the 
children of S. W. after the oc- 
currence of the events mention-| 
ed in the will. Wallis v Cow-| 





INDEX. 


entitled to it, it should be return- 
to the executor—Held that this 
was a sufficient assent to the 
legacy, it being afterwards de- 
termined that the claimant was 
entitled under the will to the 
legacy claimed. Ibid. 

See Devises. 


ell, 323, LIMITATIONS, STATUTES 


2. ‘The lapse of time will not help| 


| 


the executor, when he admits he, 


OF 


paid the legacy to the father, and 1. Proof that the defendant said at 


not the children; either as evi-' 
dence of payment to the chil- 

dren, or abandonment or acqui- 

escence by them. Ibid. 

J. When a legacy is given to 
“ children” as a class, payable at 
a future time, any child, who 


can entitle itself under the de- 2 
scription at the lime when the 
fund is to be divided, may claim| 


a share thereof. Jbid. 

. Where a testator bequeathed as 
follows: “I lend to my daugh| 
ter B. G. one negro woman and 
her increase that she may here-| 
after have,” Aeld that this be- 
quest was uot void for uncer- 
tainty, but that the legatee, in, 
order to identify the woman, | 
might shew that the testator 
had bequeathed all the negro) 
women he had, except one, spe- 


cifically by name to other lega- 3. 


tees, and Aeld that this one, not! 
named in the will, passed under 
this bequest. Lillard v Rey-| 
nolds, 366) 
. Where one, who claimed a spe- 
cific legacy, was permitted by 
the executor to take it into pos- 
session, upon an agreement that! 


one time “ he owed the plaintiff 
right smart of money,” and at 
auother, “he owed him the big- 
gest debt he owed to any per- 
son,” will not take a case out of 
the statute of limitations. Rai- 
ney v Link, 376 

Where A. undertook to go 
‘to Georgia, scll anegro of the 
plaintiff ‘and collect his hire, and 
with the proceeds pay off, upon 
his return to this State, a cer- 
tain judgment, a right of action 
accrued to the plaintiff, as soon 
as A. returned to this State, and, 
instead of applying such pro- 
ceeds to the satisfaction of he 
judgment, appropriated them to 
his own use; and of course the 
statute of limitations began to 
run from that time. Baines v 
Williams, 481 
No excuse (teyond the excep- 
tions in the statute itself,) such 
as the deception of the defend- 
ant, &c. will in a court of law 
prevent the statute from run- 
ning. Ibid. 


LUNATIC. 


ifit should be decided he was not'The guardian of a lunatic cannot 
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bring an action of ejectment,2. What isa navigable stream in 


nor any other action at law, in) 
his own name, though the guar- 
dian of an infant may. Brooks 
v Brooks, 389) 


MALICIOUS PROSECUTION. 


In an action for malicious prose- 


cution, those facts and circum- 1. 


stances, and those alone, which) 





were known to the prosecutor at 
the time he instituted the prose- 
cution, are to be considered in) 
determining whether he had 
probable cause. Any other facts,| 
which may be established on the 
trial to prove the innocence of 
the person accused, are irrele- 


vant to the question of proba-2. 


Swaim v Stafford, 
289 


ble cause. 


MARRIAGE. 

| 
The act prohibiting marriages be-) 
tween white persons and « per- 
sens of color,” includes in the| 
latter class all who are descend-| 
ed from negro ancestors to the; 
fourth generation inclusive, 


this State does not depend upon 
the common law rule; but wa- 
ters, which are sufficient in fact 
to afford a common passage for 
the people in sea vessels, are to 
be taken as navigable. Ibid. 


OFFICES. 


The Legislature may, if they 
think proper, require any person 
appointed to an office in any 
manner prescribed by law to 
serve therein, under the pain of 
indictment or any other penal- 
ty. Butthere is no principle 
of the common law that renders 
such an offence criminal. State 
v McEntyre, 171 
A person, who undertakes an 
office, and is in office de facto, 
although not legally appointed 
thereto, is bound to perform all 
the duties, and liable for their 
omission, in the same manner, 
as if the appointment were 
strictly legal, and his right per- 
fect. Ibid. 


PARTITION. 


though one ancestor of each Where slaves on the petition of the 


generation may have been a 
white person. State v Watters, 
455, 


NAVIGABLE WATERS. 


. No person has a several or ex- 
clusive right of fishery in any 
navigable waters in this State. 
Collins v Benbury, 277 


owners have been ordered to be 
sold for adivision, one who was 
no party to the partition but 
claimed by a lien, under an ex- 
ecution against one of the peti- 
tioners before the sale, has no 
right to apply to the court to 
have the share of such petition- 
er in the proceeds paid over to 
tohim. Harding in the mat- 
ter of, 320 
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PARTNERS. 
| 
1. One partner cannot bind his! 
co-partner by any contract, un- 
less it is in some way connected! 
with the partnership business, 
or unless the act be adopted and, 
recognized by the co-partner, or 
unless it be a bill or the endorse- 
ment of a note, which the par. 
ty taking it had good reason to 


believe was authorized by the4. 


firm. Long v Carter, 238 
2, Before one partner or his repre-' 
sentative can sue another part- 
ner at law, the settlement of the 
firm must be complete and a bal- 
ance struck. Graham v Holt, 
300 

} 


PLEADING AND PRACTICE. 


1. An objection to the jurisdiction 5. 


of the court in a penal action,) 
because the action was. not 
brought in the county where 
the offence was committed, must 


of the plaintiffs, were not insert- 
ed in either the warrant, judg- 
ment or ca, sa. Held, that 
this was not a valid objection, 
as the imperfection was cured 
after judgment, by our Statute of 
Amendments, and the ca. sa. 
properly pursued the judgment, 
and gave the officer authority to 
make the arrest- and take the 
bond. Wallv Jarratt, 42 
It was objected, secondly, that 
the bond was not made to the 
plaintiffs by their christian 
names. This objection also o- 
verruled, because the officer lit- 
erally pursued the statute in ta- 
king the bond, and the averment 
of the plaintiffs’ christian names 
in the motion, is equivalent toa 
similar averment in a declara- 
tion in debt on such a bond.— 
Ibid. 

It is not competent for a party 
to raise an objection, because of 
the admission of testimony of- 
fered by himself. Justice v 
Justice, 58 


be brought forward by plea in6. A plea in abatement to the dis- 


abatement, and cannot be taken 
on the general issue. Killian 
v Fulbright, 9) 
2. When an order is made, in a, 


ability of the lessor of the phain- 
tiff in ejectment is not a good 
plea. Rouche v Williamson, 

141 


suit pending in a court, that a7, Where the jury in a special 


notice shall issue to one of the 
parties, the Clerk is not bound 
to issue such notice, unless it be 
applied for in behalf of the par- 
ty who obtained the order.— 
State v Wood, 23 
. On motion for a judgment a- 
gainst the sureties in the bond 
of a debtor, given under the in- 
solventdebtor’s law, it was ob-| 
jected that the christian names! 





> 


verdict do not say that they find 
in one way or the other, accord- 
ing as the opinion of the court 
may be upon the law, the verdict 
is imperfect. State v on" 

v 


. Where a special verdict is im- 


perfect or bad, so that no judg- 
ment can be given thereon, the 
proper course Is to direct a veni- 
redenovo. Ibid. 





12. Where there are several de-| 


INDEX. 


9, A bond payable to A. B., Gov-} 

ernor of the State, for the use of 
the State, goes to his successor 
in office, and may be sued upon 
in the name of such successor-.| 
Governor v Welch, 249 
10. The plaintiff may enter a nol- 
le prosequi as to any of the de- 
fendants in an action upon con-| 


tract, at any time before final 1. 


judgment, in the same manner 
he is permitted to do in an action) 
ex delicto. Ibid. 


11. Where there were several de-' 


court below, to have been stated 
only in reference to the objec- 
tions there raised, and will not 
grant a new trial, where an ex- 
ception, as to the total want of © 
evidence, does not appear to 
have been taken, either on the 
trial or on a motion for a new 
trial. Reed v Moore, 310 
Where matters might have been 
offered in evidence on the trial, 
but were not, they form no 
gronnd for granting a new trial. 
Ibid. 


fendants, and the process was !5. Where the damages recovered 


served upon a part only, and not 
run out to a pluries as to the 
others, and a declaration accept-| 
ed by those on avhom the pro- 
cess had been executed and 
pleas entered for them,and when 
the cause came on for trial the! 
defendants insisted that it was’ 
discontinued, and “at the same 
time the plaintiff moved to enter, 
a nolle prosequi as to those not 
taken, which was granted; Held 


in the court below exceeded the 
damages laid in the writ and de- 
claration, and the variance was 
not discovered in that court but 
the defendant here insisted upon 
it on a motion in arrest of judg- 
ment, the court permitted the 
plaintiff to amend the record by 
striking out the excess of dam- 


ages in the verdict, upon his 
paying the costs of the appeal. 


Williamson v Canaday, 349 


that this prevented a discontinu- 16. The language of a judge in 


auce of the cause as to those on) 
whom the process had been ex- 
eeuted. Ibid. 


fendants, and the process is exe- 
cuted on a part only and not! 


his charge to a jury is to be read 
with reference to the evidence 
and the points disputed on the 
trial; and, of course, is to be 
construed with the context.— 
Statev Tilly, 424 


run out against the others, this 17. The refusal of the court to in- 


may amount to a discontinu- 
ance, but after verdict the error 
is cured by the statute of Jeo 
fails. Ibid. 

13. Although it is erroneous to 
submit to the jury an enquiry of 
fact, as to which there is no ev- 
idence ; yet this court will sup- 
pose the evidence, as stated in 
the case brought up from the, 





‘ no error: , 7 
18. A plea to the jurisdiction of 


struct the jury upon a supposed 
state of facts, which does not ap- 
pear on the evidence, constitutes 
Pollard v Teel, 470 


the Superior Court of W., which, 
after setting forth that the plain- 
tiff is not an inhabitant of the 
county of W. but is an inhabi- 
tant of the county of H., alleges 
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only “ that the defendant was an| 


inhabitant of the county of E.) 
and not an inhabitant of any 
other county than the county of 
K.” is bad, because it does not 
expressly aver that the defend- 
antdid not reside in the county 
of W., but only states that fact 
in an argumentative way. sMose- 
ley v Hunter, 
19. A plea to the jurisdiction of 
the court properly concludes 
with the prayer, “ whether the 
court will or ought to take fur- 
ther cognizance of the plea a- 
foresaid” Ibid. 
20). Where pleadings are not filed, 
no judgment will be entered in 
this court. Runyon v Ander-| 
son, 586, 


Sez JupGMENTs—APPEALS— | 
RecoGnizance—RecorpDaRl. 


POSSESSION. 


| 


1. The declaration of a tenant in 
possession of a piece of land, 
that he claimed according to the 
boundaries of a patent, with 
which he cannot connect him-' 
self by a chain of title, is not 
admissible evidence for himself 
or those claiming under him, to 
shew that his constructive pos- 
session in law extended beyond) 
his ectual possession by cultiva- 
tion, fences &c. Bynum v, 
Thompson, 578 
2. If one enters into land under a 
deed or will, the entry is into, 
the whole tract described in the 
conveyance prima facie, and is 


| 


A 


INDEX. 


person has possession of a part, 
either actually or by virtue of 
the title. But when one enters 
on land, without any convey- 
auce, or other thing, to shew 
what he claims, his possession 
cannot by any presumption or 
implication be extended beyond 
h's occupation de facto. Ibid. 


543 3. Where one, under a partition of 


land made by an order of court 
according to the act of Assem- 
bly, takes actual possession of a 
part of the share allotted to him, 
his possession will be deemed to 
extend to the boundaries of the 
share so alloted, in the same 
manner as if he had taken pos- 
session under a deed. /bid. 


PRESUMPTION. 


person who has acquired, by 
presumption of law, a right to 
pond water on another’s land to 
a certain height, is not thereby 
entitled to increase the height of 
such pond, but, if he does, is li- 
able to the other in damages for 
the excess, And it is incum- 
bent on him who claims the 
privilege to pond water, to shew 
that that privilege authorized 
him to pond the water as high 
as he now ponds it. Morris v 
Commander, 510 


SEE PossEssiIon. 


PROCESSIONING. 


so in reality, unless some other Under the processioning act, (Rev. 
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Stat. c. 91,) when one of the 
parties objects to the procession- 
er’s proceeding, the processioner 
must, in his return to the court, 
state “all the circumstances of} 
the case,” as for instance, the na- 
ture of the objection, the line or 


recognizance to a justice of the 
peace. Ibid. 


RECORDARI. 


lines claimed by each party,l. The writ of Recordari in our 


&c. If he does not, the report 
is invalid, and should be quash- 


ed. Carpenter v Whitworth, 
204, 


| 
| 


RECOGNIZANOES. 


. A sheriff has no right to take a 
recognizance to keep the peace 
from any person, arrested by 
him for a breach of the peace, 
or committed to his custody by a2. 
court for want of sureties for 
keeping the peace. State v Hill, 


3938, 


2. A sheriff or other officer, when 3. 


he arrests, as he has a right to 
do, for a breach of the peace, or 
to prevent a breach of the peace, 
can only carry the offender be- 
fore a judge or justice of the 


peace, who may commit or bail 4. 


him, as if he had been arrested, 
on awarrant. Jbid. 
3. Regularly if a person be com- 
mitted by a court for want of 
sureties to keep the peace, and 
he afterwards become able to, 


give them, he should be taken 5. 


by habeas corpus before a judge, 
for the purpose of entering into! 
recognizance. And in our prac- 


practice may be issued to bring 
up proceedings before a justice, 
alter judgment rendered, for ei- 
ther of two purposes. ‘The one, 
and the most usual, is, to have a 
new trial of the merits, and this 
is in the nature of an appeal.— 
‘lhe other is for the purpose of 
reversing the judgment, because 
of error, and this is in the nature 
of a writ of error, or writ of 
false judgment. Leatherwood 
v Moody, 129 
One defendant cannot ask for a 
reversal of a joint judgment: a- 
gainst himself and another.— 
Ibid. 

When a recordari in the na- 
ture of a writ of false judgment 
has been sued out and the plaint 
rsturned, the petitioner or plain- 
tiff in the writ ought to assigu 
his errors, Ibid. 

If there be error in the proceed- 
ings, which does not appear on 
the plaint as recorded, the court, 
upon suggestion and a proper 
case made, will by mandamus 
order the magistrate to record it 
more fully. Jbid. 

When no error is assigned or 
none appears, the proper course 
is to dismiss the recordari and 
award a procedendo. Ibid. 


tice the court generally, by con-6. Where the court orders the 


sent of the prosecuting officer, 
entrusts the power of taking the 


case to be put on the trial dock- 


et, this is tantamount to a refu- 
77 
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sal to dismiss the writ, and grant- 
ing a new trial. Jbid. 


ROADS. 


1. In a petition to turn or change 
a pnblic road, it must be alleged 
that the new road is necessary.| 
or would be more useful to the; 
public—otherwise the petition) 
will be dismissed. Leath v) 
Summers, 108, 
2. The mere appointment of an! 
overseer and assignment ol| 
hands to. a supposed road, by the| 
County Court, are not per se a| 
judicial determination, that a 
public road be laid out where! 
none before existed. Baker v| 
Wilson, 168) 
3. Any inhabitant so assigned, 
when sued for the penalty in- 





curred for refusing to work on| 
such road, and the overseer in- 
dicted for not having the road 
in order, may shew that in fact 
there is no such public road.— 
bid. 


SET OFF. 





. Where a suit is brought by the 
admistrator of one intestate a-| 
gainst the administrator of an- 
other intestate for a debt due 
from the intestate of one to the; 
intestate of the other in their 
life-time, the detendant may set 


by his intestate, he cannot set 
off a debt due to himself for 
goods of his intestate, which he, 
as administrator, sold to the 
plaintiff’s intestate. bid. 

3. The rule is, if both parties must 
sue and be sued in their repre- 
sentative characters, then debts 
respectively due in those char- 
acters may be set against each 
other; but where one of the 
parties musi sue or be sued in 
his representative character, and 
the other may sue or be sued 
without naming him executor, 
then the debts, as being due in 
different rights, cannot be set a- 
gainst each other. IJbid. 


SHERIFFS. 


1. A sheriff, to whom a writ has 
been delivered, but who goes out 
of office before the return day of 
the writ, has no power to make 
a return on it, and therefore is 
not subject to an amercement 
for not doing so. McLin v 
Hardie, A407 

2. The sheriff is liable for a tres- 
pass committed by his deputy 
in seizing the property of A. un- 
der an execution against B.— 
Satterwhite v Carson, 543 

See ExecuTions. 


SLAVES. 


off adebt that was due fromthel. An overseer, from whom a 


plaintiff’s intestate to his intes- 
tate. Barnardv Jordan, 268 
. Where a suit is brought against 
an administrator for a debt due; 


slave is retreating against his or- 
ders, has no right to shoot him 
for the purpose of stopping him. 
Copeland v Parker, 513 
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2, A plaintiff has a right to recov-| 
er damages for an injury donc 
bya defendant to his slave, 
while hired out, if the injury 
was unjustifiable and was of 
such a nature as impaired the] 
value after the term of hiring 
expired. Ibid. 


Sge EMANCIPATION. 


STATUTES. 
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TOLL BRIDGES. 


1. Although the County Coutts, 


in authorizing the erection of 
toll bridges, are required tolay 
uniform tolls ; yet the owner of 
a toll bridge is not obliged to 
eollect the same toll from every 
person. He may levy what he 
chooses from each person, keep- 
ing within the rates prescribed 
by the court, or relinquish it al- 
together. Saunders v Hatha- — 
way, 402 


. All the acts passed at the same2. The County Court of Perqui- 


session of the legislature are to} 
be considered as but one statute. 
State v Bell, 506 
. Therefore the Revised Statutes, 
passed at the session of the Le- 
gislature in 1836, constitute but, 
one statute. Ibid. 


TENANT AT WILL. 


. Where a person is put in pos-jl. 


session of land by the owner 
without any agreement for rent, 
and with an express provision 
that he shall leave it whenever 
the owner may require him to 
do so, he is not a tenant from’ 
year to year, but strictly a ten- 





ant at will, and is not entitled to 2. 


six months notice toqu:t. Hum 
phries v Humphries, 36 
2. A right to emblements does not 
give a right to the possession or 
an estate in the lands, but only 
the privilege of ingress and e- 
gress, as far as necessary for due 
attention to thecrop. bid. 





mons has the same power, un- 
der the private act of Assembly 
of 1838, c. 11, in relation to the 
toll bridge over Perquimons riv- 
er, at the town of Hertford, 
which by that act they were au- 
thorized to purchase. Ibid. 


TOWNS. 


Under the act, to “incor- 
porate the town of Ruth- 
erfordton,” the election for 
town magistrate aud commis- 
sioners must be held by ‘the 
sheriff, or, at least, by a sworn 
deputy ; otherwise, it is void.— 
State v McEntyre, i71 
Under the act of Assembly of 
1840, c. 57, “to incorporate tlie 
town of Rutherfordton,” the per- 
sons elected town magistrate and 
commissioners, are not indicta- 
ble for refusing to accept the said 
office, even if duly elected.— 
The act contains no such pro- 
vision. Ibid. 


3. The commissioners of the town 
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_ of Beaufort have authority, by) 
an act of Assembly, to make or- 
dinances for the removal of pub- 
lic nuisances, and also all such 
necessary rules as may tend to 
thejadvantage {improvement and 
good government of the town, 
not inconsistent wilh the laws 
and constitution of the State.— 
Under this power, the commis- 
sioners had a legal and valid au- 
thority to pass an ordinance to 
this effect, “that every hog at 
large in the said town should be 
taken up and penned, and adver- 
tised to be sold on the third day, 
and unless the owner should 


INDEX. 


ber, held that although the de- 
fendant’s slaves took the timber 
and sawed it without or against 
his orders, or even by mistake, 
yet, if the lumber, when sawed, 
came to the defendant’s use ei- 
ther by being sold or otherwise 
appropriated to his benefit, how- 
ever innocently on his pert, this 
was a conversion, and the plain- 
tiff was entitled to recover the 
value of the timber in this ac- 
tion. Lee v McKay, 29 


USURY. 


pay the charge for taking upl. To avoid a security as usuri- 


such hog, and if a sale is effect- 
ed, the money arising therefrom, 
after paying the charges, will be 
paid over to the owner of such 
hog.” Hellen v Noe, 493 


TRESPASS. 


Where two persons cultivated a 
crop of corn in a field, to which 
each claimed, but neither had a2. If a loan be made in silver, and 


title, and of which neither had 
the actual fiossession, and one 
of them afterwards gathered the 
corn, piled it in heaps, and left 
it for a week, he did not thereby 
acquire such an exclusive pos- 
session of the corn as enabled 


ous, you must shew that the a- 
greement was illegal from its 
origin. If the taking of usuri- 
ous interest be co-temporaneous 
with the making of the bond, 
or in the contemplation of the 
parties, the security will be void, 
although no usury appears on 
the face of it. Rhodesv Ful- 
lenwider, 415 


the bond to secure it is made, 
by a bona fide agreement, pay- 
able in current bank notes, it is 
not usurious to include in the 
bond for such loan the difference 
in value between such notes 
and the silver loaned. Ibid. 


him to maintain an action a-3. Where a Bank of this State a- 


gainst the other for removing it. 
Mc Gahey v Moore, 35 
See SuHerirr. 


TROVER. 


In an action of Trover for lum- 


greed to lend to an individual 
notes of a Virginia Bank, which 
were at a depreciation in the 
market, below both specie and 
the notes of the Bank in this 
State, and the borrower was to 
give his note at ninety days, to 
be discounted by the Bank, and 
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to be paid in specie or in the! 
notes of the Bank making the! 


William. * 
349 


the sale of a chattel. 
son Vv Canaday, 


loan ; held that the note given3. Where in an action fora breach” 


in pursuance of this agreement 
was void for usury though the’ 
borrower stated: at the time that| 
he could make the Virginia 
notes answer his purpose in the 
payment of his debts to others. 
Ehringhaus v Ford, 522 
. Usury « consists in the unlawful 
gain, beyond the rate of six per, 
cent., taken or reserved by the 
lender, and notin the actual or 
contingent loss sustained by the, 
borrower. The proper subject 
of enquiry is, what is the lender 
to receive, and not always what 
the borrower is to pay, for the 
forbearance. Ibid. 


4. 


WARRANTY. 
- In an action for a breach_on a) 
warranty that a slave is of 
“sound mind,” it is not necessa-' 
ry for the plaintiff to shew that 
the slave was an idiot or a lu- 
natic at the time of the warranty. 
It is sufficient to shew that he 
had been a lunatic, though in al. 
lucid interval at the time of the 
warranty, and his insanity af- 
terwards returned ; or to shew, 
that he was of so weak an un- 
derstanding and possessed so 
dim a reason, as to be unable to 
comprehend the ordinary labors 
of a slave and perform them 
with the expertness that is com- 
mon to his class. Sloan v Wil- 
liford, 307 
2, The principal is bound by a 
warranty made by his agent in 





of a warranty, that a slave was 
sound at the time of his sale by 
the defendant to the plaintiff, it 
appeared that he had taken the 
infection of the small pox, of 
which disease he soon afterwards 
died— Held that it was not error 
in the Judge to tell the jury that 
they might take the price given 
for the slave as a measure of 
their damages, there being no 
objection taken to this instruc- 
tion on the trial, the slave hav- 
ing been a total loss to the plain- 
tiff and the price, without any 
evidence to the contrary, being 
considered the market value of 
the slave. Jbid. 

Nor was it error in the Judge 
to inform the jury that in such 
a case they might include, in 
their assessment of damages, in- 
terest on the principal sum.— 
Ibid. 


WILLS. 


Courts of probate are not, like 
courts of law, under an abso- 
lute inability to reform ther judg- 
ments after they have been ren- 
dered; and therefore applica- 
tion for relief against any of 
their judgments, may be made 
to courts in which they were 
rendered. Edwards v seni 


2. But when the sentence of such 


a court has been regularly pro- 
n ounced, it will not be set aside 
or vacated, except under such 
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circumstances as would induce 
a ‘court of equity to order a 
judgment at law to be set aside, 
nd the matter to be re-tried.— 
Ibid. 


3."Where a will was offered by the 


A, 


. And though some short time 


executor for probate in th 

County Court, and a caveat en- 
tered, and the jury found im fa- 
vor of the caveators, upon whi¢h 
the executor was about to ap- 
peal, but declined to do so upon 
the assurance of the caveators, 
that if the widow of the testator 
did not assent to certain terms 
they proposed, the verdict might 
be set aside and a newtrial had, 
and the widow refused her as- 
sent to these terms: Held, upon 
the petition of the widow, that 
the sentence of the County Court 
against the will should be re- 


6. A 





voked, and the will re-propoun- 
ded for probate. Ibid. 

By the ecclesiastical law of En- 
gland, and under our law before 
the act of 1840, a paper writing 
purporting to be the last will of 
a decedent, which it was proved 
he declared to contain his wishes 
as to the disposition of his pro- 
perty, but which he was pre 
vented from either signing, pub- 


lishing, or having attested by the 


sudden visitation of God, was a9. 


good will as to personaity.— 
Gaskins v Gaskins, 158 


may elapse between the period, 
when it was in his power to have 
execuled formally such paper 
writing, and that when he was 
incapacitated by the visitation 
of providence, yet if such de. 
lay proceeded merely from con- 
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vénience and not from any hes- 
itancy as to the dispositions he 
wished to make, or any desire to 
make changes therein, the paper 
writing isa good will. Ibid. 

general probate of a will, 
containing dispositions of realty 
as well as personalty, is presum- 
ed, if on its face the will pur- 
ports to have been executed 
with the ceremonies necessary 
to pass lands, and unless some- 
thing is shewn to remove the 
presumption, to have been a 
probate of it both as to real and 
personal property. Morgan v 
Bass, 243 


7. And in the case of an unattest- 


ed will which may pass realty, 
if in the testator’s hand-writing, 
&c. (according to the act, Rey. 
St. c. 122, s. 1,) when it appears 
from the record that the will was 
proved both as to real and per- 
sonal estate, it must be intended 
that all the requirements to 
render an unattested will effec- 
tual for the devise of lands, had 
been shewn to the satisfaction 
of the court. Ibid. 


8. But from a general probate of 


an unattested instrument asa 
will, such a legal inference does 
notarise. Ibid. 

An instrument, which has once 
been proved as a will of person- 
alty, may be subsequently pro- 
pounded as a will of real estate. 
Ibid. 


10. When a will is found among a 


deceased person’s papers, imme- 
diately after his death, in a mu- 
tilated condition, the presump- 
tion of law is, that the act of 
mutilation was done by him in 
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his life-time, and for the purpose 
of revocation. Bennett v Sher- 
rod, 303 
11, The same presumption arisas, 
where the repository of the will 
was equally accessible to a stran- 
ger and ta the deceased in the 
life time of the latter. hid. 

12. But no such presumption a- 
rises; but rather the contrary is 
to.be inferred, when the will is 
not found mutilated until two 
days after the death of the testa- 
tor—when in the meantime it 
has been under the control or in 
the custody of one interested to 
defeat it, and who refused, when 
it was first demanded, to produce 
it, and did not then allege that 
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the will was mutilated. hid.” a 
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WITNESS. 


he was unable to attend court, 
this inability must be decided by 


9 


, " 
1. Where a witness alleges tHat * 


reference to the modes of travel- » 


ling, which are in us@ in the 
community. Lllerv Roberts, 
’ Il 


2. If modes of conveyances to 


the court, which are not im- 
practicable, exist, and nothing 
is shewn, on the part of the per- 
son summoned, that these were 
not within his power, his non- 
attendance cannot be attributed 
to inability. bid. 





